





Vol. 69 


CENTRAL LAW JOURNAL. 





235 








Central Law Journal. 


ST. LOUIS, MO., OCTOBER 1, 








1909. 








HAVE STATE COURTS JURISDICTION OF 
SUITS UNDER THE- FEDERAL EM- 
PLOYER’S LIABILITY ACT? 





No single piece of legislation has, as 
the matter appears to us, ever been enacted, 
in this country, which promised a more in- 
teresting and diversified harvest of inquiry, 
speculation and decision, than does the 
federal employer’s liability act. It bristles 
in every section with a challenge to investi- 
gation. If it shall survive attack upon its 
constitutionality, the variety of discussion 
which the Sherman act produced, will be 
small compared to what will arise out of 
this entry into a field which heretofore has 
been occupied by state law. 

Even here we must subdivide the ques- 
tion used for our title, and say that we do 
not propose to discuss whether or not con- 
gress intended that state courts should en- 
tertain these suits. As to this our readers 
are referred to the opinion of Judge Sime- 
on E. Baldwin of Connecticut Supreme 
Court of Errors in Hoxie v. Railroad, 73 
Atl. 754, upon which we have a note in 69 
Cent. L. J. 221. His conclusion was, that 
there was no such intention on the part of 
congress. 

But assuming, for the sake of argument, 
that congress did not intend that federal 
courts should have exclusive jurisdiction 
in such suits, we put our inquiry upon a 
ground, respecting which laborious investi- 
gation has brought to our attention no 
very direct authority. This position in- 
volves two inquiries. (1) Is the statute 
penal in character? And (2) if so, has a 
state court any jurisdiction to enforce it? 

If this were state legislation, we think 
the overwhelming weight of authority 
would be, that recovery, being based upon 
amount of injury suffered by the employee 
or the beneficiary of the suit, in case of 
death, the act would be held remedial and 





not penal. Does the fact that it is federal 
legislation make it penal? 

We learned many years ago that there is 
no common law of the United States, and 
the essential basis of this fact and the 
necessary inference therefrom are, that our 
federal government has no concern, in and 
of its own economy, with civil rights and 
injuries—with private rights and wrongs. 
Its enumerated powers embrace no such 
things. Its courts, in this respect, 
are merely auxiliary and cautionary juris- 
dictions over subject matter within state 
law. Its statutes may create a right of ac- 
tion in favor of a private person, but not 
as based on contract or on tort as such. 
And, if this is true generally speaking, it is 
especially true with regard to interstate 
commerce, as to which it has no sort of 
power but that of regulation. 

But governmental regulation has no 
function to create private right, and it goes 
beyond its scope in fixing any burden on 
what it regulates, in the interest of private 
right, except as demanded by regulation. 
Let us illustrate. If the congress had, in 
the federal employer’s liability act, believed 
that it would be a more effectual regula- 
tion to provide that recovery should be for 
the benefit of the government, or for an 
informer, than for the injured employee 
or his family, then, within the purpose of 
the legislation, it should have so provided. 
What was just and proper between em- 
ployees and interstate carriers was not 
within its proper cognizance. That was the 
sphere occupied by the state, which con- 
gress has no right to invade, further than 
to forbid the state, in seeking that justice, 
to interfere with the plenary right of regu- 
lation. 

It is clear that, if this recovery went di- 
rectly to the government, it would be de- 
clared a penalty. It would be clear, also, 
that if it went to an informer it would be 
so regarded. But it is far from clear how 
in legislation, purely regulatory, the recov- 
ery would not be a penalty, however it 
might be disposed of. It has been held that 
the test whether a law is penal is, whether 
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the wrong to be redressed is a wrong to 
the public or a wrong to the individual. 
Huntington v. Attrill, 146 U. S. 657. But, 
if the lawmaking power has only the right 
to redress a wrong to the public, there is 
no room in its legislation for the application 
of such a test. The redress is of a penal nat- 
ure, ex necessitate. 

We have found but a single case which 
seems to us to bear upon the question 
whether or not this recovery is a penalty. 
Ex parte McNeil, 13 Wall. 236. Plaintiff 
sued for half-pilotage, and it was claimed 
that a court of admiralty had no jurisdiction 
in a libel for a penalty. The court said this 
was not a penalty, because there was an 
implied promise to pay the amount specified 
in the statute, upon a tender of services. 

We think the implication from this ruling 
is against recovery under the employer’s act 
not being a penalty. Half-pilotage was, or 
could be made to be, upon tender of serv- 
ices, a toll for entrance into a port. Here 
recovery is based on violation of a regula- 
tion to run a train without negligence. 
Each statute is a regulation, but one fixes 
a charge, a toll or a fee, like a duty, tax, or 
impost ; the other punishes a violation of a 
regulation, for a statute under a given 
power can rise no higher than its source. 

Has a state court jurisdiction to enforce 
such a penalty? It has been held that the 
federal supreme court has no power, in its 
original jurisdiction, as where the suit is 
by a state, to enforce a pecuniary penalty 
for violation of a state statute, because it 
is the court of “another country.” Wiscon- 
sin v. Pelican Ins. Co., 127 U. S. 165. Can 
we say, then, that a state court has juris- 
diction fo enforce a pecuniary penalty for 
the violation of a federal regulation of in- 
terstate commerce, especially if a regulation 
can do no more than provide against in- 
fringement ? 

It seems to have been held, arguendo, sev- 
eral times, that state courts have jurisdic- 
tion to enforce a penalty under federal law. 
Thus it was said in Clafflin v. Houseman, 
93 U. S. 130: “If an act of congress gives 
a penalty to a party aggrieved, without 





specifying a remedy for its enforcement, 
there is no reason why it should not be en- 
forced, if not provided otherwise by some 
act of congress, by a proper action in a 
state court.” But in that case there was 
no such question before the court, and this 
language was merely general. However, in 
another case brought against a national 
bank to recover a penalty for usury, the 
state court of North Carolina, allowing 
recovery, was affirmed. Charlotte Nat. 
Bank v. Morgan, 132 U. S. 141. The point 
contended for in that case was, that the 
suit was not brought in the particular state 
court which the statute said had concurrent 
jurisdiction with federal courts. The su- 
preme court said the objection should have 
been urged in the trial court. The point 
of there not being jurisdiction in any state 
court was not urged or expressly consid- 
ered. It was said, however, in that case, 
that under revision of the statutes it ap- 
peared that suits for penalties under the 
banking act were taken from under the 
operation of section 563, Rev. Statutes, 
which vested in federal district courts 
“original cognizance of all suits for pen- 
alties and forfeitures incurred under the 
laws of the United States.” 

In Lees v. United States, 150 U. S. 476, 
the jurisdiction of the district court of a 
suit for a penalty for violation of the stat- 
ute forbidding importation of contract labor 
was not taken away, because the reference 
therein to the circuit court was not an ex- 
press direction for the suit to be brought 
elsewhere. The court also seemed to think 
that the omission of the word “exclusive” 
before “cognizance” in the revision did not 
change its meaning. The federal employer’s 
liability act does not say. what court shall 
have jurisdiction of these suits. Therefore, 
if they are for penalties it would seem that 
the circuit courts of the United States have 
no jurisdiction in the matter. 

Several state courts have held that a suit 
for a penalty, under federal statute, cannot 
be brought in a state court. Davison v. 


Champlin, 7 Conn. 244; Ely v. Peck, ibid, 
The 


239; U. S. v. Lathrop, 17 Johns. 4. 
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last case said: “The government of the 
United States stands in the same relation to 
the state government as any foreign gov- 
ernment; and it is a fundamental rule that 
the courts of one sovereignty will not take 
cognizance of, nor enforce, the penal code 
of another,” thus stating in the reverse way 
what was held in Wisconsin v. Pelican Ins. 
Co., supra, 


When it is remembered that the regula- 
tion of interstate commerce is such an ab- 
solutely dominating power within the states, 
nullifying so much of their legislation, and 
so much more liable than any other federal 
feature to come in conflict with and over- 
ride state law, might it not well be supposed 
Congress intended the states should stand 
aloof whenever it appeared on the scene? 
And, indeed, in what other particular in all 
federal levislation on this subject can it be 
said or claimed a state court many be ap- 
pealed to? 


Finally, it might be deemed a correct dis- 
tinction to sav, that, even if a penalty under 
such legislation as the banking act is en- 
forceable by state courts, yet this might not 
be true as to interstate commerce legisla- 
tion, which amounts to no more than the 
prescribing of rules. 








NOTES OF IMPORTANT DECISIONS. 





DEEDS—ASSIGNABILITY OF RIGHT OF 
RE-ENTRY .—tThe influence of statutes extend- 
ing the right of alienation to any interest in 
real estate, whether it be in vendor’s actual 
possession or in the adverse possession of an- 
other, upon non-assignability, as at the com- 
mon law, of the right of re-entry, for condition 
broken, is considered by the Arkansas Supreme 
Court in the case of Moore v. Sharpe, 121 S. 
W. 341. The majority held, that this par- 
ticular section must be looked at in connection 
with “our whole scheme of laws, and es- 
pecially the system of registration of land 
titles, which has existed in this state from the 
beginning.” To show the precise point involv- 
ed we quote as follows from the dissenting 
opinion: “At common law the owner of the 





land could not convey it, unless it was in his 
possession. To obviate this difficulty the 
statute in question was passed. The statute 
simply means that, if A. and B. both claim ti- 
tle to land and B. is in possession thereof, A. 
may convey his claim of title, and his grantee 
may bring suit to recover the land. I think 
the court has confused the right of entry or 
bringing suit for possession of one who has 
been unlawfully dispossessed of his real estate 
with the right of entry, or taking advantage o£ 
a condition in a deed which has been broken. 
The statute was enacted for the purpose of 
enabling the claimant of real estate, who has 
been unlawfully deprived of his possession, to 
convey it. It is essentially different from the 
right to take advantage of a forfeiture or 
breach of condition. In the latter case the ti- 
tle is vested in the grantee and the grantor 
has no claim of title, but only a right or per- 
sonal privilege, which the grantor may either 
waive or assent to.” 

This reasoning of the dissent appears too 
narrow and assumes that without a statute 
giving the right to convey land in the adverse 
possession of another, non-assignability of 
right of re-entry as at common law would con- 
tinue to be the rule. This non-assignability 
of such a right, was not, altogether, because 
of. maintenance which arises out of the selling 
of pretended titles, contrary to the policy 
of the common law, except that after condi- 
tion broken non-assignability was said to 
come under the statute of maintenance. Be- 
fore condition broken it may be, that what ex- 
ists in the grantor does not amount to an in- 
terest in land, as it is rather a possibility of 
an interest than the existence of an in- 
terest. This distinction is pointed out 
in Bonner v. R. Co., 67 N. J. L. 281, 51 Atl. 
781, 60 L. R. A. 750. But when condition is 
broken the right of the grantor looks like a 
vested right. in land, but the weight of author- 
ity even then is that a statute should make the 
right assignable. See note in 60 L. R. A. 
supra. The question turns upon whether the 
English law of maintenance is in force. It is 
certain that the Arkansas statute does displace 
it so far, generally speaking, as transferring 
any claim of interest to land held adversely is “ 
concerned. That was its main purpose and early 
in this country it was held that its abolition 
brédught into play, as applied to the rule of 
non-assignability of right of re-entry, the max- 
im cessante ratione cessat ipsa lex. See Mc- 
Kissick v. Pickle, 16 Pa. 140. This seems an 
instance where the rule of strict construction 
of a statute in derogation of the common law 
ought not to be enforced... The general spirit 
of modern law is against the common law rule. 
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HOW TO CONTROL THE TRUSTS 
WITH JUSTICE TO THE PEOPLE 
WITHOUT DESTROYING PROP- 
ERTY.* 





In this article I present the following: 
First: The Sherman Act as construed is 


repugnant to the constitution of the United 
States and therefore void. 


Second: The doctrine of the United 
States Supreme Court regarding monopoly 
conflicts with the constitution. 


Third: An entirely new and original 
theory for dealing with the trusts. 


Natural and Inherent Rights of the Citi- 
zen.—The Sherman law makes “every” 
combination in restraint of interstate trade 
void. In doing so it deprives the citizen 
of natural and inherent rights, which no 
legislative power can rightly deprive him 
of, and it deprives him of rights which 
are secured to him by the constitution of 
the United States. 


The citizen has a natural and inherent 
right to compete in business with his fel- 
low-citizen to the point of destroying him, 
if he does it by open, fair and free compe- 
tition. This is the survival of the fittest. 
This is evolution, and to deny the citizen 
this right is simple tyranny. It is to turn 
the hands on the clock of time backwards, 


*William L. Royall, of Richmond, Virginia, 
the writer of this article and one of the lead- 
ers of the Virginia bar, has printed a brief 
which he intends asking the Supreme Court 
of the United States to allow him to file as 
amicus curiae at the beginning of its next term 
in the American Tobacco Company case. 

This journal published a very short abstract 
of this brief in its issue of July 16th. This ab- 
stract has attracted very wide attention. It 
has caused some of the foremost lawyers of the 
day to get the brief and their comments on it 
are truly remarkable. For imstance one of the 
leading lawyers of the country writes: “You 
have found and clearly stated the essential and 
unmistakable error of the court in the Trahs- 
Missouri Freight Association decision. You have 
also put your finger on the fallacy in Mr. Lit- 
tlefield’s argument that monopolizing is and has 
always been a crime and it is absurd to talk 
about a reasonable crime.” 

The abstract which we published has aroused 
so much attention that we feel justified in 
printing this more exhaustive statement of Mr. 
Royall’s views on these important questions. 


and to start us in the journey of life back 
towards barbarism. 

But whilst the citizen has a natural and 
inalienable right to compete fairly with 
his fellow man to the point of destroying 
him is there no limit upon this right? 
There is one and only one, and it is illus- 
trated in a case decided 200 years ago by 
Lord Chief Justice Holt, the case of Kee- 
ble v. Hickeringill.1 In that case the plain- 
tiff had a water front where he shot ducks 
at a “decoy” for a living. The defendant 
had an adjoining water front, and he had 
malevolent feelings towards the plaintiff. 
So he walked up and down his water front 
firing off his gun for the purpose and with 
the intention of frightening the ducks 
away from the plaintiff's decoy. Being 
sued for damages, Lord Chief Justice Holt 
held him liable. He said that though the 
action was new in instance, it was not new 
in reason and principle and well lay, for 
he said that the use of a “decoy” was a 
lawful trade, and that he who hinders an- 
other in his trade or livelihood is liable to 
an action if the injury is caused by a vio- 
lent or malicious act. “Suppose, for in- 
stance,” he said, “the defendant had shot 
in his own ground, if he had occasion to 
shoot it would have been one thing, 
but to shoot on purpose to damage 
the plaintiff is another thing, and a 
wrong.” But, he added, if the defendant, 
“using the same employment as the plain- 
tiff,” had set up another decoy so near as 
to spoil the plaintiff’s custom, no action 
would lie, because the defendant had “as 
much liberty to make use of a decoy” as 
the plaintiff. In support of this view he 
referred to earlier authorities. In one of 
them it had been held that by setting up 
of a new school to the damage of an 
ancient one, by alluring the scholars, no ac- 
tion would lie, although it would have been 
otherwise if the scholars had been driven 
away by violence or threats. 

Now, this case contains the whole phil- 
osophy of this subject of competition. The 





(1) 11 Mod. 74, 131, and note to Carrington 


| v- Taylor, 11 East, 514. 
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man who fired the gun had a perfect right 
to set up a “decoy” in competition with the 
plaintiff, and if his bona fide competition 
resulted in the destruction of the plaintiff, 
he did him no wrong, although he intend- 
ed to drive him out of the business and 
get it all for himself. But if he had no 
occasion to fire his gun off and did it only 
to injure the plaintiff from malevolence, 
then he did the plaintiff an injury for 
which he was accountable to him before 
the law. 

The rationale of this case is that a man 
has a natural right to compete with his 
rival in business, even to the destruction 
of that rival by fair competition, although 
he intends to destroy him and thereby get 
the whole business for himself. That is 
evolution. It is Mr. Darwin’s survival of 
the fittest. But he has no right to compete 
with another nominally, when his real pur- 
pose and intention is simply to do a wanton 
injury to that other and not to benefit him- 
self at all. I am a merchant, keeping a 
hat store. Jones has a perfect right to 
open a hat store next door to me, and if he 
sells hats so reasonably as to get all the 
custom and thereby drives me out of busi- 
ness, he has done me no wrong, although 
he intended to bring about that very re- 
sult in order to get the whole business. But 
if he hates me and opens his store, not to 
make money for himself, but to beggar me 
and my family, he has done me a wrong 
for which he must answer to me before 
the law. 

These views were reiterated by the 
judges in the great case of Mogul Steam- 
ship v. McGregor, App. Cases 1891, p. 25. 

I affirm then that as a proposition of 
common sense, as a proposition in the phil- 
osophy of evolution, and as a deduction 
from the authorities quoted, the citizen has 
a natural and inherent right to compete in 
business with his rival even to the 
point of destroying that rival by fair com- 
petition, and that even though he intend 
to destroy him; but that he has no right 
to inflict a malicious injury upon him that 
is not intended to be for his own benefit, 





but simply to inflict an injury upon his 
rival. 

This word malice must be understood in 
its legal and not its popular sense. As 
defined by Bayley, Justice, in Bromage v. 
Prosser,” it correctly expresses the idea. 
“Malice,” said he, “in common acceptance 
means ill will against a person, but in its 
legal sense it means a wrongful act done 
intentionally without just cause or excuse.” 
This definition is now the accepted one 
everywhere, and it means, in substance, 
that no man has a right to do a wanton 
injury to another. 

Purpose and intention then is the test in 
every case. A man has a natural right to 
do anything in business in the way of com- 
petition that is intended bona fide to ad- 
vance his own interests, even if he thereby 
destroys his rival and intends to destroy 
him. The intention is of no consequence 
if the purpose is to get the trade for him- 
self by fair competition. But if his real 
purpose is simply to inflict a wanton in- 
jury upon his rival (the legal sense of 
malice), then he does that rival a legal 
wrong, 

The Case of Allen v. Flood—The world 
understood this to be the philosophy of this 
subject after the decision of the Mogul 
Steamship case. But in 1898 the House 
of Lords decided the case of Allen v. 
Flood,*? in which it was announced that 
purpose and intention were of no conse- 
quence. That if a man had the legal right 
to do a thing, it was of no consequence that 
he had an evil intent. This threw every- 
thing into confusion. But this case is prac- 
tically overruled by the subsequent case 
of Quinn v. Leathem.* The two cannot 
be reconciled, and the still subsequent case 
of Giblin v. The National Union,® seems 
to proceed upon the theory that purpose 
and intention are all important. 

But the American courts seem to be 
unanimously resolved to repudiate the doc- 


(2) 4B. & C. 255. 

(3) App. Cas. 1898, p. 74. 
(4) App. Cas. 1901, p. 534. 
(5) 1903, 2 K. B. 600. 
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trine of Allen v. Flood, and to hold that 
intention is vital. Allen v. Flood was dis- 
tinctly repudiated by the Supreme Court of 
Illinois in Doremus v. Hennessy,* by the 
Supreme Court of Wisconsin in State v. 
Durner,’ by the Supreme Court of Massa- 
chusetts in Plant v. Woods,’ by the Su- 
preme Court of Georgia in Employing 
Club v. De Brosser Co.,® and see Gray v. 
Building Council.?° 

The Supreme Court of the United States 
has also sanctioned the doctrine that an 
act may be good when done with a good 
intent, that will be bad when done with a 
bad intent.’ 

The most recent discussion of the ‘sub- 
ject that I know of, and an exceedingly in- 
telligent one, is to be found in the case of 
Tuttle v. Buck, a decision of the Su- 
preme Court of Minnesota, made in Feb- 
ruary, 1909, which reviews all the cases, 
and holds that intention is the test. 

Evil Purpose or Intention.—I am safe, 
therefore, in saying that whatever may be 
the law in England, the American law is 
that an act which may be innocent when 
done with a good purpose may be a bad act 
when done with an evil purpose, and one 
that the law takes cognizance of as a bad 
act. 

What is it that has so stirred up popu- 
lar wrath against the great and powerful 
corporations that the public denominate as 
trusts? It is the custom they have fallen 
into of giving their goods away or selling 
them below cost, which is pro tanto, the 
same thing, for the purpose of destroying 
a weak rival or driving him out of the 
business. If the great corporation would 
confine itself to a sale of its goods at a 
profit, there could be no just complaint of 
its course in business and no one would be 
prevented from doing business in rivalry 


(6) 43 L. R. A. 797. 
*(7) 62 L. R: A. 744. 

(8) 61% R. A. 32% 

(9) 69 L. R. A. 95. 

(10) 63 L. R. A. 758. 

(11) U. Ss. v. Angle, 151 U. S. 1. 


(12) 119 N. W. 946. 





with it. But it does not do this. When 
a weak rival begins to cut into its profits, 
it commences giving its goods away or sell- 
ing them below cost for the purpose and 
with the intention of destroying that rivai, 
When it does this it is doing exactly what 
the gunner did in the duck case. It is ap- 
parently exercising one of the rights of a 
citizen, but doing it without any purpose 
to benefit itself, and only with the inten- 
tion to do an injury to its rival. This is 
not the exercise of a citizen’s right, but 
the abuse of it. It is what all the judges 
I have quoted condemn as unlawful. It is 
what common sense and the principles of 
evolution condemn as unlawful. The legal 
definition of malice quoted from Mr. Jus- 
tice Bayley is in substance that any wanton 
(that is the real word) act of injury done 
by one man to another is a violation of the 
latter’s rights. When the great corpora- 
tions give their goods away for the pur- 
pose of destroying a weak rival, they are 
doing him a wanton injury and are there- 
fore doing an unlawful act. I ask particu- 
lar attention to this word “wanton.” It 
is the key to the situation. JI have known 
it to be asked, “Cannot a man give away 
what is his own?” “Cannot a man give 
away his goods to advertise his business ?” 
“Cannot a man have a bargain counter 
where he will sell off goods at any price to 
get rid of old stock?” I[ answer, “Yes. 
He can do all these things when that is 
bona fide his purpose. He can undoubt- 
edly give away his goods when charity is 
his object. He can undoubtedly give away 
his goods when the advertisement of his 
business is his object. He can undoubt- 
edly have a bargain counter to sell off old 
stock when that is bona fide his object.” 
That is one thing. But giving awwy his 
goods for the purpose and with the inten- 
tion of destroying his rival is quite another 
thing. The purpose and the intention stamp ~ 
upon the act its nature. These make it 
an unlawful act, and this brings out the 
point I have so earnestly discussed as to 
purpose and intention. 

I have also heard it argued that the trust 
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expects to reap its reward after it has de- 
stroyed its rival, and therefore that in giv- 
ing away its goods to destroy its rival it 
is really doing it to benefit itself. But the 
benefit it expects to receive is not the natu- 
ral and proximate result of its act. Its 
chief and primary purpose in giving away 
its goods is to destroy its rival. Any bene- 
fit it may expect to receive will be the re- 
sult of something else it will do after the 
rival is destroyed. Suppose after the rival 
is destroyed it does nothing more in the 
matter but lets it drop. Could it be said 
in such a case that the benefit it was to 
receive was the primary object it had in 
view ? Its direct and primary object is the 
destruction of its rival, and that makes its 
primary and direct object an unlawful act. 
The idea dealt with here is the same idea 
brought out by the United States Supreme 
Court in the E. C. Knight case and the 
Hopkins case. 

The state courts can deal with this evil 
upon common law principles. But the 
courts of the United States are powerless 
to deal with it without the authority of an 
act of congress, and the Sherman law fails 
to confer upon them the power, because it 
condemns lawful acts of competition and 
thereby makes the whole act void. I shall 
discuss this subject more at large when I 
come to consider the true cure for the 
evil. 

Beyond Power of Congress—We have 
gotten this far then in the argument. The 
right to compete in business even to the 
point of destroying a rival and with the 
intention of destroying him to get the 
whole business is a natural right that in- 
heres in every citizen; the pretended exer- 
¢ise of that right, with the purpose and in- 
tention of inflicting a wanton injury upon 
another is a wrong to that other. It is now 
to be shown that congress cannot forbid 
the citizen to exercise that right and that 
the Sherman law in attempting to do this 
is void. The Declaration of Independence 
says: “We hold these truths to be self-evi- 
dent; that all men are created equal; that 
they are endowed by their Creator with 





certain unalienable rights; that among 
these are life, liberty and the pursuit of 
happiness.” 


The “liberty and pursuit of happiness” 
spoken of must include the right to make 
the usual contracts necessary for conduct- 
ing the ordinary businesses of life whereby 
men earn their livelihoods. These, says 
the Declaration of Independence, are “un- 
alienable” rights, and if the citizen cannot 
himself part with them it will surely not be 
contended that the legislative power can 
forcibly take them from him. 


In Loan Association v. Topeka,™ Mr. 
Justice Miller, in delivering the opinion of 
this court, said, at p. 662: “It must be 
conceded that there are such rights in every 
free government beyond the control of the 
state. A government which recognizes no 
such rights, which hold the lives, the lib- 
erty and the property of its citizens subject 
at all times to the absolute disposition and 
unlimited control of even the most demo- 
cratic depositary of power is after all but 
a despotism. It may be well doubted, if 
a man is to hold all that he is accustomed 
to call his own, all in which he has placed 
his happiness and the security of which is 
essential to that happiness under an un- 
limited dominion of others, whether it is 
not wiser that this power should be exer- 
cised by one man than by many.’ 

The elementary right to make the usual 
innocent contracts of business is therefore 
one of the fundamental rights of the citi- 
zen that the legislative power cannot de- 


-prive him of. 


The Fifth Amendment to the constitu- 
tion forbids congress to deprive the citizen 
of his life, liberty or property. The Su- 
preme Court has many times held that the 
right to make the usual contracts of life 
are included in that “liberty,” and that con- 
gress is forbidden by this amendment to 


(13) 20 Wall. 


(14) See to same effect: Fletcher v. Peck, 6 
Cranch., at p. 135; Legal Tender Cases, 12 Wall., 
at 581; Parkersburg v. Bowen, 106 U. S. 487; 
Madisonville Co. v. St. Bernard Co. 96 U. S. 
252. 
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deprive the citizen of the right to make 
those contracts.’® 

The right to make the usual contracts of 
business—to compete in business with ri- 
vals—is therefore one of the fundamental 
rights of the citizen which it is beyond 
the power of congress to take from the 
citizen; and when the Sherman law under- 
takes to take that right from him it runs 
counter to—(a) The Declaration of Inde- 
pendence;. (b) That principle of natural 
justice laid down by Mr. Justice Miller in 
Loan Association vy. Topeka; (c) The 
Fifth Amendment to the constitution of 
the United States; and it is therefore null 
and void. 

Acts By Many.—So far this article has 
been, in the main, devoted to the question 
of the acts of one person. Is there any 
difference whether an act be done by one 
instead of by many? ‘That great political 
economist, Professor W. Stanley Jevons, 
has treated this view of the matter most 
luminously in his little book, “The State in 
Relation to Labor,” at p. 129. He says: 

“What is conspiracy? That confident 
but often mistaken economist, MacCulloch, 
has touched the point of the matter when 
he says, in his little treatise on Wages :"° 
‘A criminal act cannot be generated by the 
mere multiplication of acts that are per- 
fectly innocent. This statement may 
be true as it stands, but it has no 
reference to conspiracy. To ask for 
more wages is a perfectly legal act, 
and if a thousand men were to be 
struck independently with a wish for high- 
er wages, and were to go and ask separ- 
ately, there would be no conspiracy in the 
matter; but if a number of men went to- 
gether and agreed jointly to ask for more, 
and then persuade others to do likewise, it 
is not a mere multiplication of requests; it 
is that plus an agreement and an organiz- 
ed arrangement. The difference is even 
greater than this. The act becomes dif- 


(15) Allgeyer v. Louisiana, 165 U. S. 578: 
Lochner v. New York, 198 U. S 45; Adair v. 
U. 8., 208 U. 8. 161. 

(16) 2d Ed., p. 90. 





ferent in nature by reason of the concert 
and the purpose implied in that concert. 
It is, for example, a perfectly legal ac- 
tion to walk along a highway, and no mul- 
tiplication of such acts in the ordinary 
course of life or business can render them 
illegal. If so many men happened some 
day to walk through Throckmorton Street 
that the street became entirely blocked up, 
there would still be no legal offense. The 
concourse would be fortuitous, and each 
man would simply be exercising his legal 
rights under difficulties. But if a num- 
ber of men were to agree together that 
they would walk up and down Throckmor- 
ton Street on a particular day, the com- 
plexion of the act would be entirely chang- 
ed. The act is, no doubt, physically the 
same; but, being accompanied with the 
knowledge that other people would do the 
same and that a block would be occasion- 
ed, there would be reason to presume some 
special purpose as, for instance, the ob- 
structing the business of the stock ex- 
change or occasioning alarm, perhaps 
panic, in the city. The act would be il- 
legal in respect to the intention to block up 
the queen’s highway.” 

This is an unanswerable argument that 
if an act is good when done by one, it can- 
not be made bad when done with a good in- 
tent by many. But it is equally unanswerable 
as showing that an evil intent may convert 
a good act into a bad one. It completely 
answers Allen v. Flood, but it also un- 
equivocally sustains the argument of this 
article. 

When many men combine together to op- 
erate in business their combination can 
never be wrongful if it is aimed bona fide 
at bettering their own condition. 3ut if 
it has a sinister purpose and is aimed sim- 
ply at injuring some other person, then 
their act becomes unlawful. Exactly the 
same principles apply in the case of an act 
by many as apply in the case of an act by 
one, and the argument of this article, if 
sound in the case of one, is equally sound 
in the case of many. The Sherman law is 


therefore bad in making “every” combina- 
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tion in restraint of trade void, by making 
those void that aim simply and in good 
faith at bettering the conditions of those 
engaged in them, and that interfere in no 
way with the lawful rights of others or of 
the public. If by any possibility I should 
be wrong in my common law view of this 
whole subject, still the legislative power 
can certainly make the improper conduct of 
the trusts unlawful. 

Restraints on Trade.—Is the fact that 
the Sherman law deals with restraints up- 
on trade one that exempts it from the gen- 
eral considerations of this article? 

Undoubtedly the common law forbade 
restraints upon trade. But after much 
controversy it was finally decided in the 
House of Lords in the case of Nordenfeld 
v. Maxim Co.,!7 that the test, whether a 
restraint upon trade was lawful or unlaw- 
ful depended upon the question whether it 
was reasonable or unreasonable. This is 
now the accepted doctrine everywhere, and 
it is an absolutely essential doctrine. Jones 
and I go into the business, in Richmond 
city, of exporting tobacco. Jones is much 
addicted to speculating in stocks, and I 
make him agree that he will not speculate 
in stocks, but will give his whole attention 
to our tobacco business. We have put a 
restraint upon the stock business, but have 
greatly helped the export’ tobacco business. 
It is hardly possible to do any co-operative 
business that does not hurt some sort of 
trade somewhere, and the whole question 
in any case is whether the particular re- 
straint is reasonable or unreasonable. _Is 
it one of those restraints that are necessary 
to the ordinary affairs of life, or is it an 
unreasonable or a wanton act injurious to 
the public? The doctrine of reasonable or 
unreasonable is as essential to evolution 
and the development of our institutions as 
freedom of innocent contracts is. 

Now the Nordenfeld case establishes that 
from the beginning it was one of the natu- 
ral and inherent rights of the citizen to put 
reasonable restraint upon trade because he 


(17) App. Cas. 1894, p. 535. 





could not get along in competition or in 
commerce without authority to put such re- 
straints upon it. When, therefore, the 
Sherman law forbids the citizen or the 
combination of citizens to put reasonable 
restraints upon trade it strikes at the nat- 
ural and fundamental rights of the citi- 
zen as effectively as when it forbids him 
to make innocent contracts, and it violates 
the Declaration of Independence, the nat- 
ural rights of man and the Fifth Amend- 
ment. 

The Subject as Affected by the Com- 
merce Clause-—Before the constitution was 
adopted a citizen of Maryland, living just 
at the state line, had a natural and inher- 
ent right to take his basket of eggs across 
the state line to a village in Pennsylvania, 
half a mile away, and sell them in that vil- 
lage. In Gibbons y. Ogden,’* Chief Jus- 
tice Marshall said, p. 211: “It has been 
said that the constitution does not confer 
the right of intercourse between state and 
state. That right derives its source from 
those laws whose authority is acknowl- 
edged by civilized man throughout the 
world. This is true. The constitution 
found it an existing right and gave con- 
gress the power to regulate it.’”’?® 

There can be no doubt that that was 
general and universal law before the con- 
stitution was adopted. In the absence of 
any Colonial statute or act of Parliament 
forbidding the Marylander to cross the line 
and sell his eggs to the Pennsylvanian, 
there can be no doubt that it was the 
Marylander’s natural right to cross the line 
and sell his-eggs to the Pennsylvanian. 
The citizen of France, if there is no stat- 
ute forbidding it, has a right to cross the 
line and sell his eggs to a Switzer. And, 
according to the argument already sub- 
mitted, if one Marylander could do this, 
five Marylanders could associate them- 
selves together’ and do the same thing in 
co-operation, although all five might have 


(18) 9 Wheat. 

(19) This is quoted with approval by Chief 
Justice Fuller in Dooley v. United States, 183 
U. S., at p. 170. 
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theretofore been in active competition with 
each other in the egg business. 

It was, therefore, the natural and inher- 
ent right of Marylanders, before the consti- 
tution was adopted, to associate themselves 
together and carry their product across the 
state line and sell it to Pennsylvanians in 
any numbers whatever, and although all 
those entering into the association had been 
rivals in the business before the associa- 
tion was formed. 

When the constitution was adopted it 
was intended to confer upon congress pow- 
er to lay down rules which should govern 
the traffic of these Marylanders with the 
Pennsylvanians, but it was never intended 
to give congress the power to break up and 
destroy that traffic and forbid the Mary- 
landers to carry their eggs across the line 
any more and sell them to the Pennsyl- 
vanians. Congress was authorized to 
“regulate” the traffic, but it was never in- 
tended to give congress the power to de- 
stroy it. The right to take their eggs 
across the line and sell them was one of the 
“liberties” of the citizen, and it was never 
intended to give congress the power to 
take from the citizen any of his “‘liber- 
ties.”2° 

It was undoubtedly intended to give 
congress power to establish regulations 
under which the five Marylanders were to 
carry their eggs across the state line, but it 
was never intended to authorize congress 
to deprive them of their “liberty” to enter 
into a partnership and carry their eggs 
across the line. 

The Sherman law says these five Mary- 
landers shall not combine to put any re- 
straint on interstate trade, and the lower 
court says in the case under argument that 
as the combination of these five Maryland- 
ers ends a competition that had previously 
existed between them, that puts a restraint 
upon interstate trade, and the Sherman 
law, therefore, makes the combination void. 
The five Marylanders had a “liberty” to 


(20) Monongahela Co. v. U. S., 148 U. S. 312; 
U. S. v. Joint Traffic Ass’n., 171 U. S&S, at p. 571. 








make this combination before the consti- 
tution was adopted, and the constitution 
was never intended to deprive them of that 
“liberty.” And, to make this still clearer, 
after the constitution was adopted the fifth 
amendment was added which forbids con- 
gress to deprive any one of his “liberties” 
without due process of law. 

Private Contracts—And_ independently 
of these considerations, is it not pertinent 
to inquire here if there is not a wide dif- 
ference between contracts like that between 
railroads, which were under review in the 
Joint Traffic case and the business agree- 
ments between individuals? Contracts be- 
tween railroads for transporting traffic 
across state lines are plainly the kind of 
contracts that it was intended congress 
should have the power to regulate under 
the commerce clause. But how is a power 
to regulate traffic across a state line to be 
held to give congress a power to dive 
down into the transactions of two citizens 
of a state and establish rules by which 
their transactions are to be governed 
merely because what they manufacture 
may come to get into the channels of inter- 
state commerce? It would seem to be an 
anomaly, and the Supreme Court seems to 
have set its face against any such propo- 
sition in the Joint Traffic case. 

Monopoly.—This head brings forward 
for discussion what is perhaps practically 
the most important question of all. 

The common law was undoubtedly op- 
posed to monopoly. In Rex v. Wadding- 
ton,*? a man was convicted under the com- 
mon law for buying up all the hops in 
the neighborhood of a village and thereby 
creating a monopoly in hops. Now, of 
course, this man did not buy up every 
pound of hops. Necessarily there were 
some hops that escaped him, but he had se- 
cured practically all of them. The com- 
mon law meant, therefore, that no man 
should appropriate practically all of a 
thing. 

The Supreme Court has declared that 


(21) 1 East, 143. 
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when a combination of corporations secures 
a monopoly of an article in the channels of 
interstate trade, it restrains trade by end- 
ing the competition between those corpora- 
tions that existed before the combination 
was formed. No one, [ think, will feel 
disposed to quarrel with that declaration of 
the law. 


But the Supreme Court has also said that 
when it can be seen that a combination of 
corporations tends to create a monopoly, 
that fact also makes the combination obnox- 
ious to the Sherman law, and that it dis- 
solves that combination as much as it dis- 
solves the combination that creates an actual 
monopoly. Is not this statement of the 
law one that would be well for the court 
to revise? 


What is to be the limitation in a case 
where the combination tends only to create 
a monopoly? In the last presidential cam- 
paign Mr. William J. Bryan said that no 
corporation or combination of corporations 
should be allowed to control more than 25 
per cent of the business it was engaged in. 
Is the court prepared to adopt this as the 
limitation? If not, where will it draw 
the line? Will it draw it at 50 per cent or 
at 99 per cent? Absolute monopoly is, of 
course, impossible, and practical monopoly 
is all that is had in mind when the subject 
is under discussion. But if that is all we 
are talking about, is not the word tends a 
very misleading one, and one that is 
fraught with great danger and much dis- 
aster? 


If the proposition as announced:by the 


court is to be adhered to, will not this fol- 
low? ‘There are six men engaged in the 
interstate leather business. One of- them 
becomes so rich that he buys out the other 
five. He has ended the competition that 
originally existed between the six, and he 
has established a business that tends to 
create a monopoly. Will not the doctrine 
allow congress to provide that this man’s 
business shall be broken up and destroved? 

If the preceding portion of this article is 
sound, then the citizen has a natural right 





to acquire all the control of his business 
that he can acquire by fair dealing so long 
as he does not establish a practical monop- 
oly, and that is one of his “liberties” in 
which the constitution protects him, and if 
the Sherman law destroys his business 
merely because it tends to create a monop- 
oly, is it not striking radically at his rights 
as a citizen and depriving him of the lib- 
erties secured to him by the constitution? 

From the moment he starts his business 
he is engaged in an operation that tends to 
establish a monopoly, for he starts out re- 
solved to acquire all the control of his line 
of business that he can acquire. Can con- 
gress put any restrictions on his efforts to 
get rich and acquire all the control of his 
business that is possible short of a monop- 
oly without depriving him of his “liber- 
ties?” When his efforts have culminated 
in a practical monopoly congress may in- 
tervene. But can it intervene before that 
without interfering in the citizen’s business 
in a way never intended, and in a way that 
is opposed to natural right? It seems to 
me it cannot. Therefore if the Sherman 
law intends to say that. any combination 
that simply tends to establish a monopoly 
is void, it seems directly against natural 
right and against those liberties of the citi- 
zen that the constitution protects. It de- 
stroys a citizen’s business while he is in 
the very heyday of his prosperity, for every 
prosperous business is on the high road to 
monopoly. 

And is not the doctrine that congress 
cannot interfere with a business merely be- 
cause it tends to create a monopoly, but 
can only interfere when the combination 
creates a practical monopoly all that the 
public interests require? If a combina- 
tion is doing an enormous business that is 
short of being a practical monopoly and it 
raises prices above the normal, it will cer- 
tainly have competition, if the competitor is 
safe in going into the competition. There 
will always be plenty of rivals for the busi- 
ness if there is profit in it, and the rival is 
safe in going into the business. The rival 
will not contend with the combination if 
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he is to run the risk of being crushed by it. 
But if the government will stand between 
the two and protect the weak man against 
the depredations of the combination, there 
will be competition when the combination 
raises prices above the normal as certainly 
as that the sun shines. The public has no 
interest in the matter so long as the com- 
bination keeps prices down to the normal, 
and if it raises them above the normal there 
will be competition as surely as that they 
are raised if the government will give ef- 
fectual protection to the weak man, 


The Cases—It remains now to show 
that none of the decisions of the Supreme 
Court except the Trans-Missouri case are 
in conflict with the theory of this article. 

The Knight case holds only that the 
Sherman act was never intended to apply 
to a case where a concern’s operations re- 
lated only indirectly to interstate com- 
merce. That the application in that case 
was in effect an application to the court to 
control one of the ordinary employments 
in a state; as though the court were asked 
to control the business of a dry goods mer- 
chant or a blacksmith or a dentist or any 
of the other ordinary employments of the 
people. 

The Addystone Pipe case holds that 
when a combination of men has become so 
great that it is able to control commerce 
between the states in any department of 
business that is as much. an agency for 
’ controlling interstate commerce as the act 
of a_ state legislature would be and it 
makes a case for the interference of con- 
gress as effectively as the act of a legisla- 
ture interfering with interstate commerce 
would make. No intelligent citizen will 
quarrel with this decision. This is the 
Danbury Hat case the ‘Wall Paper case ard 
the Montague case. 


The Commodities Clause case so far as 
the power of congress is concerned means 
and means only that congress can forbid an 
interstate carrier to carry its own goods in 
competition with those of its ordinary shi;- 
pers. This is a most just and reasonable 





rule for the regulation of commerce and 
congress has had power to prescribe it ever 
since the constitution was adopted. The 
railroads acquired their property therefore 
with knowledge that congress was liable 
at any time to prescribe this rule. It is a 
case that falls under the maxim volenti 
non fit injuria. 

As for the Northern Securities case no 
principle is to be deduced from it because 
only four justices united in any opinion. 
But the facts of the case plainly put it into 
the class of the Addystone Pipe case where 
all of the others except the Knight case 
belong. 

The point I want to bring out clearly 
and distinctly is that in no case has the 
Supreme Court condemned one of the ordi- 
nary transactions of business even though 
it put reasonable restraints on trade or even 
though it tends to create a monopoly, so 
that the subject is entirely open for discus- 
sion. 

The True Theory For Controlling the 
Trusts.—Although the system for control- 
ling the trusts embodied in the Shertnan 
law affronts all the principles of evolution, 
and is directly opposed to the constitution 
of the United States, I ought not, perhaps, 
to attempt to pull it down unless I am 
ready to suggest another one in its place. 
This 1 am ready to do. 

As already stated, the injury done by the 
trusts is in giving their goods away or sell- 
ing them below cost to destroy a weaker 
rival. This and cognate practices that 
would all come under the remedy to be 
suggested are what constitutes the trust 
evil. 

Break this custom up, forbid the wanton 
injury to a competitor involved in giving 
away goods for the purpose and with the 
intentions of destroying the competition, 
and force the powerful corporations to 
compete fairly with their rivals, and there 
would be no harm in the trusts. They 
would be an unmitigated blessing. 

The first thing to be done is to amend 
the Sherman law so as to restrict it to all 
unreasonable restraints on trade and all 
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agreements that aim at doing a rival a 
wanton injury, and to provide appropriate 
penalties and appropriate measures for en- 
forcing the law. Then let congress enact 
a statute as to interstate trade making it 
unlawful for any person or combination of 
persons to give away goods or to sell them 
at or below cost, or so near thereto as to 
be in effect a sale at or below cost for the 
purpose or with the intention of destroying 
a rival in interstate business or driving him 
out of interstate business, or inflicting a 
wanton injury of any sort, and forcing fair 
and equal competition. 

Let this statute have appropriate provi- 
sions for enforcing it. Then let each state 
pass an act to the same effect relating to 
intrastate trade. 

I have prepared an act for congress to 
pass and one for each state to pass. These 
acts provide machinery for the governments 
of the United States and the states holding 
the trusts up whenever they undertake to 
crush their rivals by giving away their 
goods, or inflicting wanton injuries upon 
them, " 

It is argued that it will be very 
difficult for the government to find out 
when the trusts are violating this act. That 
is undoubtedly true. But we are not to be 
terrified out of our duty by difficulties. The 
thing can be done, though it may cost 
money and much effort, and if it can be 
done we must do it. It will not be so 
difficult, either. If the government will 
provide plenty of lawyers, clerks and sten- 
ographers, and pay all the expenses of the 
undertaking, plenty of men who have been 
injured will come forward with all the 
necessary proof. We might not catch ev- 
ery violator of the law, but as soon as the 
trusts found out the government meant 
business they would quit their robbing. 
Further, as soon as the public understands 
that it will be perfectly safe in entering in- 
to competition with a trust there will be 
men to compete with it when it raises 
prices above the normal just as certainly as 
that the sun shines. They are afraid to 
enter into competition with the trust now, 








but just as soon as they learn that they can 
rely with certainty upon the government’s 
support in their competition they will cer- 
tainly compete. This makes injurious 
combinations impossible, and leaves the citi- 
zen opportunity to acquire that control of 
his business which the law is glad to see 
him acquire, so long as he does not inter- 
fere with another citizen setting up a rival 
business. Every independent can take care 
of himself if the government will keep the 
trust from interfering with him, particular- 
ly when the trust raises prices above the 
normal. It requires but little practical 
knowledge of business for this fact to be 
known. ‘The trusts must earn dividends 
upon a great mass of water, while the in- 
dependents earn on gold dollars only. The 
trusts, with their enormous expansion, 
have leaks that they cannot provide 
against. The independent, with his small- 


er lay out, can watch every hole and cor- 
ner. 


All the government has to do, then, to 
make combinations innocuous and to cure 
the trust evil is to play policeman and force 
fair dealing upon the part of the trusts. It 
has only to stop the trust from giving its 
goods away to destroy a rival, and com- 
binations then become harmless. When it 
does this, nature and evolution will be left 
to work out their appropriate results, and 
the rights of no man will be interfered 
with. 


Finally.—Finally, the scheme of the 
Sherman law is to control the trusts by 
making co-operative business impossible, 
which is the same thing as to destroy the 


business of the country and send us back to 
barbarism. 


The scheme I suggest permits and en- 
courages every citizen to do the best he 
can to improve his own condition in life, 
but puts the government as a policeman 
between the powerful and the weak to 
force the powerful to keep within his own 
demesne and to leave the weak to work 
within his as he thinks his best interests 
require, 


« 
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Our institutions do not oppose men’s or 
corporations’ becoming rich. Upon the 
contrary, they encourage them to become 
just as rich as they can get to be by fair 
trading. The rich men are the country’s 
strength. They get up and sustain the 
new enterprises that furnish employment 
to labor, and that make the strength and 
might of the nation. All that our institu- 
tions oppose is the rich men using the pow- 
er that their wealth gives them to oppress 
weak men, and if the government will 
come between the rich man and the weak 
man and compel the rich man to desist 
from practices intended to crush the weak 
man, everybody will have his rights and 
the trusts will become a national blessing. 

The history of the United States Steel 
Corporation is complete proof of the theo- 
ry of this brief. This is the greatest trust 
in the world, but it has been managed from 
the beginning with a due regard to the 
principles of the laws discussed in this ar- 
ticle. It has gone along about its own 
business, interfering with no one and leav- 
ing every competitor free to advance his 
own business as he could. Rivals have, of 
course, been timid about opposition to it, 
but as they have become assured that they 
had nothing to fear from the trust, their 
rivalry has increased, and we now see a 
steady upbuilding of the business of the 
independents and a steady decline in the 
amount of the iron business controlled by 
the trust. That is, the trust and the in- 
dependents lost business immensely by the 
panic of 1907. But the independents have 
recovered far more in proportion than the 
trust has. 

This is just what would happen in all 
lines of business as soon as men knew that 
they could rely with absolute confidence 
upon the government’s protecting them 
against a marauding trust. Our business 
would be conducted along the lines of 


nature and evolution, and all men would’ 


have that protection from injustice and 
oppression which governments are insti- 
tuted to secure to the citizen. 
WituiAM L,. RoyAtt. 
Richmond, Va. 





THEATERS AND SHOWS—INJURY TO 
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THOMAS v. SPRINGER. 





Supreme Court, Trial Term, Kings County, 
New York, April, 1909. 





The owner and manager of a theater is liable 
to a patron injured by the negligent handling 
of a spot light which fell and struck him, 
though the operator was not employed by him 
but the performing company. 


KELLY, J.: Owing to the serious injury to 
the plaintiff and the substantial damages 
awarded by the jury, I have examined care- 
fully the brief submitted by the learned coun- 
sel for the defendant; but I believe the in- 
structions to the jury in the case were right 
on the facts testified to. The jury were told 
that the defendant theater proprietor and 
manager was obliged to use reasonable care to 
see that his patrons, while occupying the seats 
to which he had assigned them, were not in- 
jured by things falling on their heads through 
instrumentalities which he allowed to be oper- 
ated in the body of the theater during the per- 
formance, } 


This lantern throwing the spot light upon 
the stage during the performance of the play 
was operated in the upper gallery on the rail, 
immediately over the heads of the persons 
seated in the first balcony. It was certainly 
operated there by permission of the defend- 
ant and with his knowledge. The perform- 
ance itself was on the stage. This lamp was 
out among the audience, operated by the man 
Eckstein, who was in the general employment 
of the defendant as an electrician, but who, 
at the moment of the accident, was working 
for the performing company and paid by the 
performing company. I think defendant who 
advertised himself as manager and proprietor 
of the theater, was such in fact, that he con- 
trolled the house, and took part in the pro- 
duction of the play. He supplied the music 
by which the performers danced and sang. He 
supplied the light by which the theater and 
the stage were illuminated. When the neces- 
sities of the play required it, his lights were 
lowered, and the spot light was thrown upon 
the stage, and again the ordinary theater 
lights are turned up and the spot light disap- 
pears. The musicians, the ushers, the ticket 
takers, the men to preserve order, were all a 
part of the performance, one part depended 
upon the other for the success of the perform- 








os 











Fan 


wns an ES 








——— 


YIM 


Vol. 69 


CENTRAL LAW JOURNAL. 


249 








ance as a whole, and the division of the re- 
ceipts characterizes the entire transaction and 
the relation of the parties. I am not deciding 
that the defendant would be liable for some 
unexpected or wanton act on the part of a per- 
former upon the stage not to be anticipated, 
but when the owner and manager of a theater 
allows the employees of the performing com- 
pany to go out among the audience to set up 
or operate appliances which may injure the 
persons who have paid their money to the 
manager and who have been assigned to their 
seats in the particular location, who are sub- 
ject to the rules and regulations of the theater, 
with the owner’s officers about to maintain 
order, in such case I believe that a jury may 
impute negligence to the owner and manager 
if accident and injury occur through the care- 
lessness of the man manipulating the appli- 
ances. I think it is a question for the jury 
whether the accident should have been antici- 
pated, and whether it was caused by careless- 
ness. I think this follows from the relation 
of the owner and manager to the performing 
company and its agents and employees, as dis 
closed by the evidence in this case, the joint 
character of the enterprise, and the perform- 
ance which was going on. It seems to me 
that every princefple of public policy requires 
such determination. So far as persona] secur- 
ity from accident by reason of falling objects 
within the theater, or insecurity in the appli- 
ances placed out among the men, women, and 
children attending theaters, is concerned, it 
appears unreasonable that the injured party 
should be relegated to a claim against some 
traveling theatrical troupe, brought to the 
theater by the owner and manager, and who 
may depart overnight to places unknown, or 
vanish into the empty air. 

The learned counsel for the defendant cites 
the case of Deyo v. Kingston Consolidated R. 
R., 94 App. Div. 578, 88 N. Y. Supp. 487, where 
the Appellate Division in the Third Depart- 
ment reversed a judgment entered on a verdict 
in favor of a woman who attended a pyrotech- 
nic exhibition in a park at Kingston Park. 
While the exhibition was going on, a rocket 
stick fell and seriously injured her. Thé ap- 
pellate court held that the negligence was on 
the part of the pyrotechnist, not on the part 
of the defendant railroad company, which own- 
ed the park, advertised the show to give in- 
creased travel on its cars, and which collected 
the admission fee to the exhibition. While 
my own views on the subject differ from those 
of the appellate court, even on the facts in 
the case cited, the decision is binding on me 
if it applies to the case at bar; but I do not 
think the case is similar. The decisions in 





the Deyo Case and in the case of Sebeck v. 
Platte-Deutsche, etc., 64 N, J. Law, 624, 46 Atl. 
631, 50 L. R. A. 199, 81 Am. St. Rep. 512, af- 
firmed 194 U. S. 634, 24 Sup. Ct. 858, 48 L. Ed. 
1160, proceed on the theory that the pyrotech- 
nist was an independent contractor. A fire- 
works exhibition given at night in an open 
park where, from the very nature of things, 
the men managing the fireworks and explosives 
are off by themselves in an inclosure or roped 
off space, presents a different situation from a 
theatrical performance in a theater, with the 
owner and manager of the theater uniting 
with the performing company in presenting the 
production, and it seems to me that when he 
furnishes the musicians in the orchestra and 
the music, which is a part of the play, and sup- 
plies the light in the body of the house to il- 
luminate the stage, and the various employees 
upon the stage—the property man, electricians, 
scene shifters, and stage hands mentioned in 
the contract—with his employees managing 
the lights upon the stage and the employee of 
the performing company out among the audi- 
ence manipulating the spot light, it cannot be 
said that the performing company is an in- 
dependent contractor. 

The proposition urged by the defendant is 
practically the same as that asserted by the 
plaintiff in the well-known case of Wyllie v. 
Palmer, 137 N. Y. 248, 33 N. E. 381, 19 L. R. 
A. 285. There it was claimed that the de- 
fendant fireworks manufacturer was an inde- 
pendent contractor; but the Court of Appeals 
(Judge O’Brien writing for the court) points 
out the fact that the citizens’ committee hav- 
ing charge of the celebration took part in giv- 
ing the show by giving directions and other 
like action and held them exclusively liable. I 
find on the facts here that the defendant so 
identified himself with the production that cer- 
tainly as to the spot light he was responsible 
for the negligence of the operator. True, it 
was claimed that Eckstein, who was working 
for the defendant by the week, at this particu- 
lar time, was in the pay of the performing 
company. He also claimed that, at the mati- 
nee performances in the daytime, during his 
regular hours of employment by the defendant, 
he worked for the performing company; but, I 
charged the jury, over plaintiff's exception, 
that on the evidence, at the moment of the 
accident, Eckstein was not.in defendant’s im- 
mediate employ. I think, nevertheless, that 
defendant was responsible for his acts, be- 
cause of the relationship of the parties under 
the agreement and under the entire scheme of 
the production. 

The motion for a new trial-is denied in each 
case, 
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Note — Duty of Proprietors of Theaters, 
Amusement Gardens, etc., As to Safety of Pa- 
trons.—The following extract from the Sebeck 
case supra appears to be a very appropriate com- 
mencement for the annotation that follows: “We 
cannot yield to the view that the defendant (a turn- 
verein giving a festival) were entirely relieved 
from responsibility for the safety of the persons 
upon its festival, because this (fireworks) exhi- 
bition was given by.an independent contractor. 
Having invited the public to its park, it was 
chargeable with the duty of using reasonable care 
to see that the premises were kept in a safe con- 
dition for the use of its guests; and if the exhi- 
bition, although given by an independent contrac- 
tor, was of a character to jeopardize the safety 
of those who were present on the defendant’s in- 
vitation, the duty was cast upon the latter of 
taking due precautions to guard against injury.” 
After announcing this wholesome principle the 
case finds there was no liability on the turn- 
verein, though possibly on the independent con- 
tractor, because there was, if anything, merely 
carelessness on the part of cne who apparently 
was a proper person to conduct a fireworks dis- 
play and the barriers, arrangements; etc., in the 
park were not ill-suited therefor. For careless- 
ness of independent contractor in handling bombs 
or their faulty construction, there was no liabil- 
ity on the givers of the festival. The rule of re- 
sponsibility in such matters has been declared 
by the Supreme Judicial Court of Massachusetts 
as follows: “The fact that the exhibition was 
provided and conducted by an independent con- 
tractor would not wholly relieve the defendant 
from responsibility; provided it was of such a 
kind that it would probably cause injury to a 
spectator, unless due precautions were taken to 
guard against harm.” Thompson y. Lowell, etc., 
Street Ry. Co., 170 Mass. 577, 49 N. E. 913, 64 
Am, St. Rep. 323. The facts of this case show 
that a street railway company arranged with one 
to furnish various entertainments at a garden 
reached by defendant’s cars, which it supported 
for the traffic it promoted. Among other things 
was an exhibition of marksmanship by a man 
born without hands, Plaintiff, a passenger on its 
cars, was injured by being struck in the eye by a 
fragment of a bullet shot against a butt in this 
marksmanship. The court said: “The question 
is suggested how far defendant was bound to go 
in supervising the instruments and appliances 
used and the other details of the exhibition. 
Should it be held to inspect the rifle and the 
cartridges to see if they were safe? Without 
undertaking to go into unnecessary detail, it is 
apparent that there was evidence tending to show 
that the accident happened from a cause which 
might have been prevented, and that it ought to 
have been seen and provided against by some- 
body, either by the defendant or the general 
manager. * * * * We cannot say that this 
was so much a matter of transitory detail that 
the manager alone was responsible for an omis- 
sion to pay proper attention to securing the safe- 
ty of spectators from such a risk. Nor can it be 
held that the plaintiff assumed the risk. He 
might well rely on those who invited him to attend 
to take due care to make him safe from such an 
injury as he received.” 

While an association which maintains a thea- 
ter, grounds, grandstand, are held seemingly to 
very strict liability for furnishing a safe place for 
spectators, as €. g., it is not relieved from lia- 





bility for the collapse of a grandstand by show- 
ing it was erected by a competent and experi- 
enced builder, out of good materials and pro- 
nounced safe by engineers and others (See Scott 
v. Athletic Ass’n, 152 Mich. 684, 116 N. W. 624), 
yet it is often exceedoingly difficult to lay down 
a rule as to how far there is assumption of risk 
by attendant and what of detail an owner of a 
resort is bound to look to in these matters. The 
Massachusetts case goes to show that a jury 
question might very frequently arise, instead of 
courts being able to say as a matter of law that 
only an exhibitor or independent contractor 
might be liable. In the case of Brown vy. Batch- 
ellor (R. I.), 69 Atl. 295, the proprietor of a 
theater was sued for an injury to a patron sitting 
near the stage, by a bicycle performer riding so 
close to the edge of the stage that he fell over. 
The lower court thought that as a barrier would 
have obstructed a view, no such thing as this 
should have been erected, but the Supreme Court 
thought that “wire netting of sufficient strength, 
yet barely visible,” might have afforded protec- 
tion, and as the allegations of the petition made 
a case of injury that should have been contemplat- 
ed, the demurrer should not have been sustained. 
Here it is assumed that a spectator going to see, 
impliedly agrees to assume the risk of an unob- 
structed view, and the upper court thought of a 
way of giving protection along with this and the 
lower court did not. In principle both courts 
seemed in harmony. 

In Williams v. Mineral City Park Ass’n., 128 
Iowa, 32, 102 N. W. 783, the facts show that de- 
fendant owned an amusement park, where races 
and other exhibitions were given. An entrance 
fee to the grounds was charged and an addi- 
tional fee for a seat on the “grand stand.” Over 
the central part of the grand stand was a plat- 
form for a band, railed around, and with benches 
on three sides, but there was no barrier or netting 
to prevent any article from falling therefrom on 
one seated near the grand stand, A bottle of beer 
fell on plaintiff's head, injuring her, and she 
claimed such an accident should have been rea- 
sonably foreseen and guarded against. There 
was verdict for defendant, and this was affirmed 
on the principle that the association, being or not, 
negligent, was a question for the jury, the court 
saying that the defendant was bound to exercise 
reasonable care not to create or permit condi- 
tions which endanger the persons of visitors who 
are in their place or in seats provided for their 
use.” The court-further said: “We are not pre- 
pared to accept counsel’s contention that* ‘when 
plaintiff placed her person in defendant’s hands 
for a consideration,’ it created ‘a sort of bail- 
ment just as if she had placed herself in a rail- 
road’s hands as passenger.’ It would require too 
much ingenuity to adjust the law of bailments 
to the implied contract which arises between 
the proprietor of a place of public amusement, 
and the visitor who attends such a place upon 
the proprietor’s invitation; and the undertaking 
of such a proprietor is not so similar to that of a 
common carrier of passengers as to call for an 
application of the same rule of responsibility.” 
In Hart v. Washington Park Club, 157 Ill. 9, 41 
N. E. 620, 29 L. R. &. 492,.48 Am. St. Rep. 298, 
the doctrine of reas¢nable care in providing a 
safe place was held insufficient basis for applica- 
tion of res ipsa loquitur, where plaintiff was in- 
jured by a horse escaping from being unattended, 
etc. It was said: “It is not alleged that the ‘run- 
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away’ horse was under the management and con- 
trol of defendant and its servants. It is a matter 
of common knowledge, that these race courses 
are visited by invited spectators, who drive into 
the grounds in their own carriages and other 
vehicles, under the control of themselves or their 
own drivers.” Many cases are discussed. In 
Mastad v. Swedish Brethren, 83 Minn. 40, 85 N. 
W. 913, 53 L. R. A. 803, 85 Am. St. Rep. 446, the 
question of the responsibility of an amusement 
company for an assault made by one known to 
be quarrelsome when in liquor, and to whom it 
sold liquor on its grounds, the court said: “There 
is no question why in principle a person owning 
and controlling such a place, and who sells his 
wares to such a person * * * should not be 
bound to exercise at least reasonable care to pro- 
tect his other guests from assaults and insults.” 
Then it is said he has the right to exclude dis- 
orderly persons, and out of the right arose a 
duty. It was said this rule applied to railroads 
and innkeepers here applied, “though, perhaps, 
with a lesser degree of care.” In Richmond & 
M. R. Co. v. Moore, 94 Va. 493, 27 S. E. 70, 37 
L. R. A. 258, goes upon the principle of reason- 
able care with respect to an invitee, and if an in- 
dependent contractor brings about a danger on 
the premises, this does not absolve. The result 
of the cases seems to be that proprietors must 
control their places and are bound, but not to 
so high a degree of care as railroads or innkeep- 
ers to see to the safety of visitors who attend 
where they are invited. c. 








CORRESPONDENCE. 





RESISTANCE BY STATE CRIMINAL AUTHOR- 
ITIES TO APPLICATION FOR RELEASE 
FROM CONFINEMENT IN AN INSANE 
ASYLUM. 

Editor Central Law Journal: 

I read with much interest your recent edito- 
rial on the Thaw case. As I understand it, 
you complain because of the interference of the 
district attorney in the insanity proceedings, 
and because a determination of that issue is 
not left to a jury instead of a commission. You 
argue that a fundamental constitutional right 
is withheld on account of the latter aspect of 
the case. From my standpoint, I am unable to 
see the force of your argument. When Thaw 
went to trial there were several issues involved, 
and one of these issues was insanity. This was 
a trial by a jury according to the law of the 
land. The evidence was presented in the usual 
way, arguments were made by counsel, and the 
jury were instructed by the court. No infor- 
malities occurred, so far as I am aware, in the 
trial. According to the laws of New York, the 
jury might have found the defendant guilty of 
murder in the first degree, and if the laws of 
New York are like the laws of this state, might 
have found him guilty of murder in the sec- 
ond degree or of manslaughter. They also, by 
the laws of New York, had the right to find him 
not guilty on account of insanity. Had they 
found him guilty of murder in any degree, or of 
manslaughter, the law would have authorized 
either the penalty of death or imprisonment 
for a term of years, according to the verdict. 





In case of murder in the first degree, the law 
gives the court no latitude, the penalty is death. 
In the second degree and in manslaughter, I 
Suppose some latitude is given the court, as- 
suming the New York law to be like the Ver- 
mont law. 

The consequence of a verdict, finding the de- 
fendant not guilty on account of insanity, is 
that he shall be committed to some institution 
for the insane. In any case, he has had his trial 
by jury, the law has fixed the punishment, or 
the disposition, if you please, of the case after 
verdict, and there is nothing to do but for 
him to await such proceedings as the law has 
provided, following this point in the case. He 
could have tried his questions of law before 
the higher courts, but no jury would have de- 
termined any issue. Failing to secure a re- 
versal in the courts of law, he could have 
appealed for executive clemency. This appeal 
is made to one man; if they have a pardon 
board in New York perhaps he might have 
appealed to this—such boards are made up of 
several men; and it so happens that having 
been found not guilty on account of insanity, 
and having been committed to some institution 
for the public safety, that the law has provided, 
that his relief shall be through a commission, 
appointed for the purpose of determining 
whether or not respondents committed under 
this branch of the law shall receive their lib- 
erty or not. Wherein is there any difference 
in a constitutional point of view between the 
cases of murder, manslaughter and insanity 
in respect to the right to have the intervention 
of a jury after verdict? 

In respect to the district attorney conduct- 
ing the proceedings before the insanity board, 
it does not seem to me that your criticism is a 
just one. The district attorney is a public 
officer, and his duty is essentially to protect 
the commonwealth against the commission of 
crime. It is his duty to prosecute offenders 
against the law, and to see that they receive 
such punishment as shall protect the common- 
wealth. Whatever the law of New York may 
be in respect to his duties after a respondent 
has been committed to some institution, as a 
result of a criminal prosecution, what harm can 
there be from any standpoint, in the district 
attorney seeing to it that before a respondent 
is liberated it is certain that he is entitled to 
his liberty, and that it can be granted with 
safety to the state? 

Yours very truly, 


FRANK lk. FISH. 
Vergennes, Vt. 


[The argument of our esteemed correspondent 
is very interesting and we welcome it as an 
opportunity to more fully explain the position 
taken in the editorial referred to 

In the first place, we cannot concede, as our 
correspondent contends, that a verdict of ac- 
quittal on the ground of insanity is a judgment 
against the accused in the same class with 
a verdict of guilty, fixing the punishment va- 
riously from imprisonment for a term of years 
to death. That is, we do not concede 
the statement that the accused “has had 
his trial by jury,” and that “the law has fixed 
the punishment.” Indeed, that is just the view 
of the case which the state’s attorney took, anda@ 
which we opposed. 

In our view of such a proceeding the verdict 
of acquittal on the ground of insanity and sub- 
sequent confinement in an asylum is not a form 
of punishment meted out to persons accused of 
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crime committed under certain conditions, but 
is an aksolute acquittal of guilt as much so as 
if the accused were in fact innocent of even 
the very act of transgression complained of. 
The law does not say to the accused by such a 
verdict, “You have committed a crime, but 
in view of your mental condition at the time 
you committed the act, the punishment for 
your act of transgression will not be death, nor 
imprisonment, but confinement in an insane 
asylum.” On the contrary, it says to him: “The 
jury has found you guiltless of any crime 
against the state; you are, therefore, so far as 
any transgression of the law is concerned, a 
free man, but since the jury also found you 
to be suffering from a disease which makes you 
dangerous to yourself and society, the state 
will undertake to cure you of your malady, as 
it would do in the case of any other private 
citizen, whether accused of crime or not, and 
will discharge you from your. confinement 
whenever you establish the fact that you are 
sufficiently cured as to be able to manage your 
own affairs, and not be a menace to society.” 

If our position is right on this question, the 
balance of our argument is sound; if not, our 
deductions were, as our correspondent contends, 
unwarranted. But we are not persuaded by our 
correspondent’s argument that Thaw’s position 
at Matteawan is today different from that of 
any other unfortunate in that or any other 
asylum who has been placed there by relatives 
or by the state to be cured of the malady which 
has temporarily or permanently incapacitated 
him. 

From this position we argued, and we think, 
logically, that the administrators of the state’s 
criminal law had no more interest in Harry K. 
Thaw’'s application for discharge from _ the 
asylum on the ground that he was no longer 
insane than if the application had been made 
by some innocent young girl on similar repre- 
sentations. o 

These conditions will also be sufficient to 
support the further objections which we made 
to the New York procedure in the editorial re- 
ferred to, as these objections apply generally 
to all renewal applications for commissions 
de lunatico inquirendo, and do not seem to be 
specifically questioned by our correspondent. 

A. H. R.] 








BOOK REVIEWS. 


ENCYCLOPEDIA OF EVIDENCE, VOL. XIII. 

This number is a very important one of the 
series, embracing subjects, in alphabetical or- 
der. beginning with “Treason” and extending 
to “Waiver.” The leading subjects treated are 
Trover and Conversion, 50 pages; Trusts and 
Trustees, 65 pages; Undue Influence, Value and 
Variance, each over 200 pages, and Vendor and 
Purchaser, 110 pages. These and other articles 
are from the pens of writers generally of more 
than local reputation and, generally, show 
great research for authority, showing the ap- 
plication of rules of evidence to those matters 
respectively. treated. 

The index at the beginning of each article 
and the arrangement of the articles themselves 
ought to make such an encyclopoedia of great 
practical value. 

This volume is bound in sheep, containing 
1,032 pages, and is published by lL. D. Powell 
Company, Los Angeles, Cal. 
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FROST ON NEW YORK CORPORATIONS. 

This large volume of over 1,100 pages, though 
specialized as it is as to corporations of a 
single state, with citations only of federal and 
New York authority, is a very valuable book 
from a general point of view. Its annotations, 
within the compass above stated, are very com- 
plete, and the amount of persuasive authority, 
easily run down, is of more than local value. 
Besides this, the forms and precedents it gives 
could be utilized, that is, a great portion of 
them, anywhere. 

The binding is in buckram and the book 
comes from the publishing house of Matthew 
Bender & Co., Albany, N. Y. 








BOOKS RECEIVED. 


The Mechanics’ and Materialmen’s Lien Laws 
of the Southeastern States, including Alabama, 
Florida, Georgia, Kentucky, Mississippi, North 
Carolina, South Carolina, Tennessee and Vir- 
ginia, with the Act of Congress of 1905. Com- 
piled and annotated with abstracts of the deci- 
sions of the state and federal courts. By Henry 
A. Alexander, of the Atlanta bar, Atlanta, Ga. 
The Harrison Company, 1909. Review will fol- 
low. 








HUMOR OF THE LAW. 





A Chicago lawyer relates the following: “I 
was waiting in Judge Walker’s (Municipal 
Court) court to try a jury case. Just before 
my case was called, the case of City v. Max 
Schournowitz was brought to trial. The de- 
fendant had no counsel and as I happened to 
look good to his Honor I was immediately 
made the ‘goat.’ The defendant was charged 
with a violation of the ordinance prohibiting 
peddling without a license. A police officer 
had found defendant in an alley with a few 
pounds of rags and iron in a wagon and tes- 
tified that he had heard defendant shouting, 
‘a—r—a—g—s—, o’] i—r—o—n.’ The shout- 
ing part was stoutly denied by the defendant. 
The trial lasted about fourteen minutes and the 
jury retired to consider of their verdict. This 
they did for some two hours, and finally came 
into court with a verdict of not guilty, attached 
to which was a request reading in substance 
as follows: ‘Judge, please advise the defendant 
not to violate the law again.’” 


“You say you have known this defendant for 
many years?” 

“Yes, ever since he was a boy.” 

“Do you consider him to be of sound mind?” 

“Well, I don’t want to say anything against 
him if it isn’t necessary.” 

“But you are under oath to speak the truth. 
Have you ever observed in his actions any- 
thing that would lead you to believe he was 
weak mentally?” 

“He married the daughter of a poor man when 
he might have become the son-in-law of a 
wealthy manufacturer who would have made 
him general manager of the business.” 





— lll rt ihre ll rl ro lCUr ot! 
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WEEKLY DIGEST. 





Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort and of all the Federal Courts. 


























Alabama 8 
California 66, 115 
Connecticut 21, 42, 99, 107 
Delaware 36 
Florida 34 
Idaho 11, 22, 45, 83 
Illinois 19, 47, 52, 71, 97, 101, 113 
ID dctcevsecectsinccsnisens 3, 17, 25, 79, 87, 89, 104, 100 


Iowa....18, 28, 39, 53, 59, 61, 86, 95, 96, 98, 100, 
111, 114, 119. 







































































Kansas 10, 58, &2 
Louisiana 91 
Maine 70 
Maryland........ 3, 31, 32, 44, 69, 94, 103, 108, 112, 118 
120. 
M IN cisidsmrvcmnns 4, 46, 106 
Michigan sé 5, 23 
Mi ta 84, 117 
Mississippi ............-----.-------- 15, 74 
Nebraska 76, 78, 93, 121 
New Hampshire 9, 20, 51 
New Jersey.............. 29, 41, 50, 56, 60, 102, 110, 122 
New York . 72 
North Dakota ............-. 80 
Oklahomza.................. 1, 16, 37, 38, 48, 54, 65, 73, 124 
Oregon......... 14, 30, 68, 116 
Pennsylvania 26, 63, 88, 90 
Rhode Island...... 24, 40, 49, 92 
South Dakota 12, 77, 82 
Utah.. 27, 33, 81 
IE aa iisscuiniiccetasiasics 55, 67, 85 
Virginia.......... 6, 7, 64 
Washington 35, 123 
West Virginia 48, 75, 105 
Wi in 13, 57, 125 


1. Action—Offer of Performance.—No prelim- 
inary offer of performance can be insisted upon 
as a bar to an action, where the offer would 
have been rejected.—St. Louis & S. F. R. Co. 
v. Richards, Okl., 102 Pac. 92. 

2. What Law Governs.—An action for in- 
juries by a passenger in Illinois in the courts 
of Indiana is governed by the lex fori as to 
rules of pleading, evidence, presumption, and 
burden of proof.—Southern Ry. Co. v. McNeely, 
Ind., 88 N. E. 714. 

3. Associations—Right of Members to Sue.— 
Members of an unincorporated association may 
sue for libel as individuals having a common 
interest in the business injuriously affected 
thereby.—National Shutter Bar Co. v. C. F. S. 
Zimmerman & Co., Md., 73 Atl. 19. 

4. Bailment—Injury to Bailed Property.—A 
bailee of property injured while in his posses- 








sion may recover therefor in his own name.— 





Bowen v. New York Cent. & H. R. R. Co., Mass., 
88 N. E. 781. 

5. Bankruptcy—Waiver of Defense.—A de- 
fendant held to have waived the defense of 
bankruptcy by not pleading it in an action 
against him and executing a cognovit therein, 
so that he could not vacate the cognovit and 
judgment rendered thereon, on the ground that 
the discharge in bankruptcy annulled the cog- 
novit and proceedings.—Taber v. Donovan, 
Mich., 121 N. W. 481. 

6. Banks and Banking—Obligation of Bank.— 
A bank is the debtor of the depositor and must 
keep faithful accounts with the depositor, scruti- 
nize checks, and exercise proper care to discover 
fraud.—Brown v. Lynchburg Nat. Bank, Va., 64 
S. E. 950. 

7.—Relation Between Depositor and Bank.— 
A bank depositor held required to examine with- 
in a reasonable time and with ordinary care the 
account rendered in the passbook and vouchers 
returned by the bank to him.—Brown v. Lynch- 
burg Nat. Bank, Va., 64 S. E. 950. 


8. Bills and Notes—Defenses.—If defendant 
was induced to execute a note by false repre- 
sentation that he was signing an application for 
an insurance policy, upon which he relied, 
whether or not he could read and write would 
not affect his right to rely upon the representa- 
tions as a defense te the note.—Gillespie v. Hes- 
ter, Ala., 49 So. 580. 


9. Liabilities of Indorsers.—Where plaintiff, — 
an indorser of a dishonored check, paid it to a 
bank to which it had been transferred, and 
a subsequent indorser, to avoid litigation, also 
paid the check, because the bank officer to whom 
plaintiff had made payment failed to credit him 
therewith, plaintiff could not recover of the bank 
the amount paid by such subsequent indorser.— 
Keazer vy. Colebrook Nat. Bank, N. H., 73 Atl. 
170. 


10.——Liability of Payee to Maker.—An action 
will lie by the maker of a note against the 
payee for damages because of transfer to an in- 
nocent holder, compelling its payment notwith- 
standing a want of consideration.—Bourke v. 
Spaight, Kan., 102 Pac. 253. 

11. Breach of Marriage Promise—Defenses.— 
Rev. Codes, Sec. 2617, making a subsequent mar- 


riage void unless a former marriage of either 
party has been dissolved for more than six 


months, held not to prohibit an agreement with- 
in six months from a decree of divorce to marry 
and such an agreement is valid, for the breach of 
which damages may be recovered.—Harpold v. 
Doyle, Idaho, 102 Pac. 158. 

12. Brokers—Negligence.—A broker held to 
be liable to his principal for negligence to inves- 
tigate as to whether a mortgage note on premiseg 
purchased had been paid.—Hinrichs v. Brady, §S. 
D., 121 N. W. 777. 

13. Revocation of Authority. — Where a 
stock broker ordered to purchase stock for cash 
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purchased on margin, through another broker, 
the customer was authorized to revoke the au- 
thority and demand the return of his money.— 
Wahl v. Tracy, Wis., 121 N. W. 660. 


14. Scope of Authority.—A real estate agent 
is not ordinarily authorized to conclude or exe- 
cute a contract of sale, but merely to find a 
purchaser for the owner, leaving the terms and 
conditions of sale to further negotiations be- 
tween him and the purchaser.—Flegel v. Dowl- 
ing, Or., 102 Pac. 178. 

15. Cancellation of Instruments—Laches.—A 
delay of seven years after attaining majority in 
instituting a suit to set aside a deed executed 
during minority held not to amount to laches 
barring the suit.—Lake v. Perry, Miss., 49 So. 
569. 

16. Curriers—Carriage of Live Stock.—Rules 
indorsed on back of live stock transportation 
contract under the head of “Special Notice to 
Agents” held not binding on the shipper.—sSt. 
Louis & S. F. R. Co. v. Copeland, Okl., 102 Pac. 
104, 

17. Live Stock.—A contract with a shipper 
limiting the liability of the carrier, where the 
shipper is given no option to ship at another 
rate and have the carrier assume the responsi- 
bility, held of no effect.—Cleveland, C., C. & St. 
lL. Ry. Co. v. Hollowell, Ind., 88 N. E. 680. 

18.——Who Are Passengers.—One going to the 
depot within a reasonable time before the de- 
parture of a train, with the bona fide intention 
of taking passage, which he indicates to the 
earriers by purchasing a ticket or otherwise, 
held a passenger.—Dieckmann y. Chicago & N. 
W. Ry. Co., Iowa, 121 N. W. 676. 

19. Warehouseman.—tThere is no distinction 
between the right of a consignor to sue a carrier 
and his right to sue a warehouseman either in 
tort or on contract.—Edgerton vy. Chicago, R. I. 
& P. Ry. Co., Ill., 88 N. E. 808. 











20. Charities—Estate Acquired.—A gift to a 
religious society te hold land for a designated 
religious use creates a trust in the donee, and 
the conditions and limitations on which the trust 
is created are regulations guiding the donee and 
enforceable in equity.—Lyford v. City of Laconia, 
N. H., 72 Atl. 1085. 

21. Chattel Mortgages—<Assignment of Salary. 
—An assignment of salary for a specified term 
held not a mortgage.—State y. Hurlburt, Conn., 
72 Atl. 1079. 


22. Taking Possession by Mortgagee.— 
Where a chattel mortgagee takes possession be- 
fore any other right attaches, his possession 
held ‘good, though the mortgage is void as to 
creditors.—Martin v. Holloway, Idaho, 102 Pac. 3. 

23. Compromise and Settlement—Validity.—A 
compromise agreement should not be held bind- 
ing where both parties admit that some of the 
items are incorrect.—Fisher v. Burroughs Ad- 
ding Machine Co., Mi¢h., 121 N. W. 756. 











24. Constitutional Law—Right of Privacy.— 
There is no common-law right of privacy, en- 
titling a person to recover for mental suffering 
resulting from the unwarranted publication of 
his picture in connection with a mercantile ad- 
vertisement.—Henry v. Cherry & Webb, R. L, 
73 Atl. 97. 

25. Contracts—Conditions Precedent.—A pro- 
vision in a building contract requiring a certifi- 
cate of the architect as a condition precedent to 
any right thereunder held valid.—Korbly v. 
Loomis, Ind., 88 N. E. 698. 

26. Construction.—Presumption that con- 
tract signed by two parties is joint and several 
held rebutted when the obligation: contains 
words of severance.—Morrison v. American Sur- 
ety Co. of New York, Pa., 73 Atl. 10. 

27. Persons Occupying Fiduciary Relations. 
—tTransactions between persons occupying fidu- 
ciary and confidential relations with each other, 
in which the stronger or superior party obtains 
an advantage over the other, cannot be upheld.— 
Peterson v. Budge, Utah, 102 Pac. 211. 

28. Validity.—In order to justify the set- 
ting aside of a contract for fraud and misrepre- 
sentation, the misrepresentation must be of 
some existing condition or present fact, and not 
a mere promise to be performed in the future, 
and ordinarily a mere expression of opinion will 
not justify rescission.—Kelty v. McPeake, Lowa, 
121 N. W. 529. 

29. Contribution—Measure of Contribution.— 
In an action at law for contribution, recovery 
against any defendant is limited to the propor- 
tionate share of such defendant, whether or not 
any of the other contributors were insolvent or 
without the state, but in equity a contributor is 
liable for the payment of the proportionate share 
of any other contributor who is insolvent or be- 
yond the reach of process.—Johnson v. Tennessee 
Oil, Gas & Mineral Development Co., N. J., 73 
Atl. 60. 

30. Corporations—Action Against.—To secure 
jurisdiction of the person of a defendant foreign 
corporation, held that it was not indispensable 
that the complainant should aver that it was en- 
gaged in business in the state-—Multnomah 
Lumber & Box Co. v. Weston Basket & Barrel 
Co., Or., 102 Pac. 1. 

31. Estoppel to Deny Incorporation.—In an 
action for libel by a corporation, defendant held 
not estopped to make the defense that at the 
time of its publication plaintiff was without cor- 
porate existence.—National Shutter Bar Co. v. 
Cc. F. S. Zimmerman & Co., Md., 73 Atl. 19. 

32. Pledge of Stock.—A blank assignment 
and power of attorney, indorsed on the stock 
certificate delivered as a pledge, held, that one 
accepting the stock as security for a loan to the 
broker is chargeable with notice of rights of the 
original pledgor.—Merchants’ National Bank of 
Baltimore v. Williams, Md., 72 Atl. 1114. 

33. Power to Sell 
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creditor has no lien on the funds of a solvent 
corporation, and the right of such corporation 
to deal with its property is absolute, so long 
as it does not violate its charter and laws appli- 
cable to such corporation.—Cooper v. Utah Light 
& Ry. Co., Utah, 102 Pac. 202. 


34.——Public Service Corporations.—Where a 
corporation exercises public franchises and ren- 
ders a public service, its duties need not be ex- 
pressed in its charter or in statutes, but may 
arise by implication of law.—Woodbury v. Tam- 
pa Waterworks Co., Fla., 49 So. 556. 


35.——Rights of Stockholders.—Stockholders 
may not resort to the courts for the protection 
of themselves or the corporation until they 
have applied to the officers and directors and 
been denied the protection sought.—Seattle & 
N. W. Ry. Co. v. Bowman, Wash., 102 Pac. 27. 


36. Validity of By-Laws.—The corporate by- 
laws, vesting in the directors the discretion of 
denying a stockholder the right to examine the 
corporate books and making their decision final, 
are unreasonable and unlawful.—State v. Jessup 
& Moore Paper Co., Del., 72 Atl. 1057. 

37. Courts—Determination of Constitutional 
Questions.—The Supreme Court of the State of 
Oklahoma held to have the same power to re- 
view a decision of the Supreme Court of the 
territory as that court itself had, and, if errone- 
ous, to overrule the same.—State v. Chaney, 
Okl., 102 Pac. 133. 

38. Jurisdiction of Supreme Court.—A judg- 
ment in an action in the United States Court of 
the Indian Territory less than six months before 
the admission of the state may be reviewed by 
the Supreme Court of the state on appeal within 
six months after judgment.—Moberly v. Roth, 
Okl., 102 Pac. 182. 

39. Covenants—Action for Breach.—A party 
wall extending not more than nine inches on ad- 
joining land is not an incumbrance so as to con- 
stitute breach of covenant or warranty.—Capital 
City Inv. Co. v. Burnham, Iowa, 121 N. W. 708. 

40. Warranty.—A voluntary surrender of 
possession by covenantor to the holder of a para- 











mount title held a sufficient constructive evic- 
tion to support an action on the covenant of 
warranty.—Hebert v. Handy, R. I., 72 Atl. 1102. 

41. Criminal Law—Memorandum of Sale.— 
Carbon copy of a memorandum of sale delivered 
to the vendee held admissible to show terms of 
transaction.—State v. Albertalli, N. J., 73 Atl. 
128. 

42. Criminal Trial—Capacity to Commit Crime. 
—A person may be guilty as a principal or as 
accessory to a crime which the person is inca- 


pable of committing alone.—State v. Burns, 
Conn., 72 Atl. 1083. 
43. Principals.—In a misdemeanor, there 





can be no accessory after the commission of the 
offense.—Sturgis v. State, Okl., 102 Pac. 57. 


44. Damages—Liquidated Damages.—One em- 





ploying a contractor to erect a building is not 
entitled to damages for the loss of rental value 
of the new building while he is kept out of it 
by fault of the contractor or his surety, and also 
to liquidated damages therefor.—United Surety 
Co. v. Summers, Md., 72 Atl. 775. 


45. Descent and Distribution—Relinquishment. 
—Relinquishment by an heir of his interest in 
the estate of a decedent does not divest him of 
his title in the homestead patented to the heirs 
of the decedent.—Council Improvement Co. v, 
Draper, Idaho, 102 Pac. 7. 


46. Divorece—Vacating decree.—A decree of 
divorce, followed by a re-marriage, will not be 
vacated because the prevailing party knowingly 
established his case by perjured testimony.— 
Zeitlin v. Zeitlin, Mass., 88 N. E. 762. 


47. Dower—Wife’s Contract With Husband,— 
A wife’s contract with her husband, based on a 
valuable consideration, held valid, though the 
parties are living apart.—Stokes v. Stokes, IIl., 
88 N. E. 829. 

48. Ejectment—tTitle to Support.—Except -un- 
der special circumstances, plaintiff must have 
legal title and right to possession.—Taylor. v. 
Russell, W. Va., 64 S. E. 923. 

49. Electricity—Injury Incident to Production. 
—An experienced lineman, employed by an elec- 
tric light and power company as a “trouble 
hunter,” held required to exercise a very high, 
if not the highest, degree of care for his own 
safety.—Milne vy. Providence Telephone Co., R. 
I., 72 Atl. 716. 

50. Misuse of Electric Lines.—The court of 
equity has jurisdiction to restrain an electric 
lighting company from misusing the wires on 
poles in front of complainant’s premises, by the 
transmission of an unauthorized and excessive 
voltage.—Taylor vy. Public Service Corp., N. J., 
73 Atl. 118. ‘ 

51. Eminent Domain—Public Use.—The furn- 
ishing of electricity for light and power held 
a public use justifying the exercise of the power 
of eminent domain.—McMillan y. Noyes, N. H., 
72 Atl. 759. 


52. Equity—Cross-Bill.—A cross-bill cannot 
be filed after all the issues raised thereby have 
been settled and a decree ordered.—Nix v. 
Thackaberry, IIl., 88 N. E. 811. 

53. Escrows—Effect of Deposit.—A deposit of 
a deed to a partner for his interest in a firm, to 
be held until the firm debts were paid, held to 
operate to hold in abeyance the delivery of the 
deed.—Tuller vy. Leaverton, Iowa, 121 N. W. 515. 

54. Estoppel—Pleading.—No 
indulged in favor of a plea of estoppel, and 
every essential element of estoppel must be 
averred.—Holt v. Holt, Okl., 102 Pac. 187. 

55. Ewidence—Deeds.—As the delivery of a 
deed passes the title, a deed may be read in evi- 
dence if recorded before the trial, though not 





intendments are 
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recorded at the commencement of the action.— 
Abbot v. La Point, Vt., 73 Atl. 166. 

56. Positive and Negative.—Testimony that 
witnesses did not hear signals at railroad cross- 
ing held of little value as against positive tes- 
timony of other parties that the signals were 
given.—Horandt v. Central R. Co. of New Jer- 
sey, N. J., 73 Atl. 93. 


57. Exchange of Property—Sufficiency of 
Title—A contract by a railroad company with 
plaintiff to convey land in exchange for plaint- 
iff’s lands held a cloud on plaintiff's title, justi- 
fying cancellation in equity on nonperformance. 
—Mahn v. Chicago & M. Electric Ry. Co., Wis., 
121 N. W. 645. 





58. Executors and Administrators—Attorney’s 
Fees.—An administrator employing an attorney 
held individually liable for his services, and 
may be reimbursed on settlement of his ac- 
counts.—Brown v. Quinton, Kan., 102 Pac. 242. 

59. Fire Insurance—Change of Title-—A mere 
option contract for the sale of property insured 
is not within a condition against change in title. 
—House v. Security Fire Ins. Co., Iowa, 121 N. 
W. 507. 

60. Contracts in Violation of Public Inter- 
est.—The business of fire insurance held affected 
with a public interest, within the rule that a 
contract by the corporation injuriously affecting 
such public interest is ultra vires.—McCarter v. 
Firemen’s Ins. Co., N. J., 73 Atl. 80. 

61.——Waiver.—A nonwaiver clause in a fire 
policy may be waived by the insurer.—Hender- 
son v. Standard Fire Ins. Co. of Iowa, Iowa, 121 
N. W. 714. 

62. Waiver.—Failure of insurer or its agent 
to notify insured of the higher premium rate at 
the location to which the insured stock was re- 
moved held a waiver of such rate.—Hulen v. 
National Fire Ins. Co. of Hartford, Conn., Kan., 
102 Pac. 52. 

63. Fixtures—Ownership.—The same rule as to 
ownership of chattels annexed to the realty held 
to prevail between a mortgagor and mortgagee 
as between a grantor and grantee.—Kinnear v. 
Scenic Rys. Co. of America, Pa., 72 Atl. 808. 

64. KWraud—Matters of Fact or Opinion.—A 
matter of opinion may amount to an affirmation 
and may be an inducement to a contract, especi- 
ally where the parties are not dealing on equal 
terms, and one of them has, or is presumed to 
have, means of information not clearly open to 
the other.—Fitzgerald v. Frankel, Va., 64 S. E. 
941. 

65. Frauds, Statue of—Conveyance of Real 
Estate—On a conveyance of land for the con- 
sideration stated, grantors could show by parol 
that a matured crop of corn was reserved as a 
part of the consideration.—Grabow v. McCrack- 
en, Okl., 102 Pac. 84. ‘ 


66.——Interest in Land—An agreement be- 











tween owners of land, giving one of them a ditch 
right-of-way over the other’s land, concerns an 
estate in real property, within the statute of 
frauds.—Oliver v. Burnett, Cal., 102 Pac. 223. 

67. Oral Assignment of Lease.—A lessee is 
not estopped to assert his right to possession of 
the premises, as against a third person by an 
oral assignment of his lease.—Abbot v. La 
Point, Vt., 73 Atl. 166. 

68. Scope of Agent’s Authority.—The au- 
thority of a real estate agent to execute a con- 
tract of sale held not necessary to be in writing 
to bind a purchaser procured by the agent, but 
subject to be shown by parol.—Flegel v. Dowl- 
ing, Or., 102 Pac. 178. 


69. Gifts—Rescission.—A gift of a person of 
sound mind, not imposed on, will not be set aside 
merely because the donor changes his mind, or 
because it was absurd or improvident.—Simpson 
v. League, Md., 72 Atl. 1109. 

70. Husband and Wife—Ante-Nuptial Agree- 
ments.—Equity will enforce ante-nuptial settle- 
ment, and especially in the case of a widow’s 
claim for an allowance.—Bright vy. Chapman, 
Me., 72 Atl. 750. 

vp Ante-Nuptial Contract.—A post-nuptial 
contract, by which a wife released her interest 
in her husband’s estate, held not invalidated be- 
cause it was not an equitable settlement.— 
Stokes v. Stokes, IIl., 88 N. E. 829. 

72. Indemnity—Implied Contracts.—As_ be- 
tween themselves, the active wrongdoer stands 
in the relation of an indemnitor to the person 
who has been held liable for an injury.—Scott 
v. Curtis, N. Y., 88 N. E. 794. 











73. Indictment and Information—Intoxicating 
Liquors.—Selling intoxicating liquor and ship- 
ping intoxicating liquor from one place to an- 
other in the state are distinct acts, and can- 
not be joined in the same indictment or informa- 
tion.—-Sturgis v. State, Okl., 102 Pac. 57. 

74. Infants—Repudiation of Contracts.—A 
minor who has squandered the consideration of 
a contract made by him with an adult held not 
required to return the consideration as a con- 
dition precedent to disaffirming the contract.— 
Lake v. Perry, Miss., 49 So. 569. 


75. Injunction—Criminal Acts.—Where an in- 
junction is necessary for the protection of public 
rights, criminality of the injurious act does not 
bar the remedy in equity.—State v. Forsdick, 
W. Va., 64 S. E. 935. 

76. Grounds of Relief.—An iniunction will 
not lie to test the right of rival claimants to a 
public office——Hotchkiss vy. Keck, Neb., 121 N. 
W. 579. 


ied 
id. 





Intoxicating Liquors—Civil Damage Laws. 
—The creation of a civil right of action in a 
wife, etc., for damages resulting from the ille- 
gal sale of liquor to her husband, is a proper 
exercise of legislative power.—Kennedy v. Gar- 
rigan, S. D., 121 N. W. 783. 
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78.——Persons Liable for Keeping for Unlaw- 
ful Sale——The owner of the majority of the 
stock in a pharmacy company might be held re- 
sponsible for keeping intoxicating liquor for 
unlawful sale, though owned by the company.— 
Riggs v. State, Neb., 121 N. W. 588. 

79.——Right to Regulate Sale.—There is no 
natural or inherent right to sell intoxicants, nor 
is the right to do so such a property right as 
eannot be regulated by the law.—McClannahan 
v. Breeding, Ind., 88 N. E. 695. 


80. Judges—De Facto.—The authority of a de 
facto judge cannot be questioned by a private 
suitor.—State vy. Bednar, N. D., 121 N. W. 614. 

$1. Judgment—Collateral Attack.—A judg- 
ment of a court having jurisdiction of the sub- 
ject-matter and of the parties is, in the absence 
of fraud, conclusive on collateral attacks as the 
relation of debtor and creditor, and the amount 
of the indebtedness, not only as between the 
parties, but as to third persons in a subsequent 
action in which such matters are in question.— 


Cooper v. Utah Light & Ry. Co., Utah, 102 Pac. 
202. 
82.——Joint Tort Feasors.—The satisfaction of 


a judgment against one of three joint tort- 
feasors would discharge it as to the others.— 
Kennedy vy. Garrigan, S. D., 121 N. W. 783. 





83. Jurisdiction Where Served by Publica- 
tion.—The proceedings of a court of general 
jurisdiction where the summons is served by 
publication are supported by the same presump- 
tions as where personally served.—Harpold v. 
Doyle, Idaho, 102 Pac. 158. 


84. Landlord and Tenant—Agreement to Re- 
pair.—In an action against a tenant for breach 
of the covenants of a lease, it is entirely im- 
material what motive prompted defendant to 
take advantage of the landlord’s breach of his 
contract to repair, and to vacate the premises.— 
Craven v. Skobba, Minn., 121 N. W. 625. 

85.——Tenancy at Will.—A tenant at will hav- 
ing no interest that he can convey, his attempt 
to convey ends his tenancy.—Abbott v. La Point, 
Vt., 73 Atl. 166. 

86. Libel and Slander—Words Imputing Un- 
chastity.—Words calculated to induce the hearers 
to suppose the female against whom they were 
uttered was guilty of immorality or unchastity 
held slanderous per se.—Charleston v. Russell, 
Iowa, 121 N. W. 531. 

87. Master and Servant—Safe Place to Work. 
—A servant engaged where the hazard is con- 
stantly changing must be on the alert, and the 
master will not be liable for injuries caused by 
transient dangers brought about by fellow serv- 
ants; but the master may not order a servant 
to do work which requires close attention and 
diligence to avoid injury and without notice in- 
crease the hazard.—Cleveland, C., C. & St. L. Ry. 
Co. v. Foland, Ind., §8 N. E. 787. 

88.—Warnhing of Danger.—A master must 





warn his servant of increased dangers caused by 
a change of machinery or methods of work.— 
Burns v. Vista Coal Co., Pa., 72 Atl. 800. 


89. Mechanics’ Liens—Authority to Contract. 
—If a husband, as agent for his wife, erects a 
greenhouse for which material is furnished, her 
property is subject to a lien, whether or not the 
party furnishing the material knows of the 
agency and relies on it in making the sale.— 
Colt v. Lawrenceburg Lumber Co., Ind., 88 N. E. 
720. 

90. Notice of Intent to File.—Notice by sub- 
contractor of intent to file lien for a patented 
device supplied need not contain itemized state- 
ment of the different materials used in the de- 
Vice.—Day vy. Pennsylvania R. Co., Pa., 73 At}. 
206. 





91. Money Received—Money Wrongfully Ob- 
tained.—Where money transferred to an honest 
taker has been stolen, the honest taker, receiv- 
ing it without knowledge of the theft in due 
course of business, acquires a good title-——First 
Nat. Bank v. Gilbert & Clay, La.. 49 So. 593. 


92.——-Nature of Action.—An action for money 
had and received lies for money obtained from 
another by oppression, imposition, extortion, de-_ 
ceit, or embezzlement.—Williams vy. Smith, R. L, 
72 Atl. 1093. 

93. Mortgages—Priority.—Where the holder 
of a first and third lien forecloses without mak- 
ing the holder of the intermediate lien a party, 
the latter may prosecute an action in foreclosure 
in which the priority of all the parties shall be 
settled.— Equitable Land Co. vy. Allen, Neb., 121 
N. W. 600. 

94. Municipal Corporations—Assessments for 
Benefits.—The right to assess property for spe- 
cial benefits resulting from local improvements 
is a valid exercise of the power of taxation.— 

wauer v. City of Baltimore, Md., 73 Atl. 162. 

95. City Council.—A city council may act 
in a legislative and also in an administrative ca- 
pacity, and in so far as its acts are legislative 
its motives cannot be inquired into.—Swan v. 
City of Indianola, Iowa, 121 N. W. 547. 

96. Constitutional Debt Limit.—That a city 
was indebted to its constitutional limit was no 
ground for enjoining the letting of a street con- 
tract.—Swan y. City of Indianola, Iowa, 121 N. 
W. 547. 

97.——Illegal Use of Streets.—A city authoriz- 
ing by affirmative act the use of streets for car- 
nivals held to create a public nuisance and liable 
for injurious consequences.—Van Cleef v. City of 
Chicago, Ill, 88 N. E. 815. 

98.——Obstruction.—Though acity may vacate 
a street, it cannot authorize its permanent ob- 
struction with any structure or device for pri- 
vate use, convenience or profit—Lacey v. City 
of Oskaloosa, Iowa, 121 N. W. 542. 

99.——-Publie Improvements.—Owners of prop- 
erty taken for a street held to have an adequate 
remedy at law so that an injunction restraining 
the city from entering on the land will not lie— 
Kelly v. City of Waterbury, Conn., 73 Atl. 136. 
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100.——Ultra Vires.—A municipality cannot 
escape liability for its tort on a plea of ultra 
vires.—Fitzgerald y. Town of Sharon, Iowa, 121 
N. W. 523. 


101. Negligence— Defective Premises. — The 
fact that defendant knew of an unguarded shaft 
and of the danger connected therewith, and vol- 
untarily continued to work without objection, 
does not bar a recovery for his death, where the 
doctrine of assumed risk cannot apply.—Devine 
v. National Safe Deposit Co., Ill., 88 N. E. 804. 





102.——-Implied Negligence.—The rule that, in 
action by a husband and wife for a tort to the 
wife, the husband's contributory negligence 
would defeat recovery does not apply where, by 
reason of the death of the husband, he cannot be 
joined as plaintiff—Horandt v. Central R. Co. 
of New Jersey, N. J., 73 Atl. 93. 

103.——Imputed Negligence of Parent.—A child 
struck by a street car held not prevented from 
recovering for the injuries because of the negli- 
gence of its mother.—United Rys. & Electric Co, 
of Baltimore y. Carneal, Md., 72 Atl. 771. 


104.——Willfulness.—In an action for willful 
injury, plaintiff need not show that defendant’s 
act or omission was accompanied with premedi- 
tation or malice.—Southern Ry. Co. v. MeNeeley, 
Ind., 88 N. E. 710. 

105. Nuisanece—Abatement.—The keeping of a 
gaming house cannot be abated in equity unless 
injurious to personal or property rights.—sState 
v. Ehrlick, W. Va., 64 S. BE. 935. 

106. Partnership—Collection of Bills Receiva- 
ble.—A partnership may enforce in the name of 
its members the cellection of bills receivable, 
even if the contract was made by one member; 
and it is no defense that they were unknown to 
the debtor, or that he was ignorant of its tille 
or existence.—Vietor v. Spalding, Mass., 88 N. E. 


846. 
107. Payment—Recovery of Payment.—When 
money is paid by one under a mistake of his 


rights and duty, and which he was under no le- 
gal or moral obligation to pay, it may be recovered 
back, whether ‘such mistake be one of fact or 


law.—Monroe Nat. Bank y. Catlin, Conn., 73 
Ati. 3. 
108. Pleading—Declaration.—Where the first 


count of the declaration, in an action on a con- 
tract, states the contract, the subsequent counts 
need not set forth the contract.—United Surety 
Co. v. Summers, Md., 72 Atl. 775. 

109. Failure of Proof.—To constitute a fail- 
ure of proof, the allegation of the claim or de- 
fense must be unproved, not in some particular 
or particulars only, but in its entire scope and 
meaning.—Cleveland, C., C. & St. L. Ry. Co. v. 
Foland, Ind., 88 N. E. 787. 

110. Principal and Agent—Agent to Buy 
Goods.—An agent to buy goods abroad held 
bound, if he cannot procure the goods desired, 
to so inform his principal, and, if he buys an 
inferior grade, he is liable for damages.—Liss- 
berger v. Kellogg, N. J., 73 Atl. 67. 

111. Railroads—Speed.—No rate of speed of a 
train moving through an open country is negli- 
gence.—Rutherford vy. Iowa Cent. Ry. Co., Iowa, 
121 N. W. 708. 

112. Religious Societies—Nature and Status.— 
The mere fact that a corporation is under the 
control of members of a particular church does 
not make it a religious corporation.—Baltzell vy. 
Church Home & Infirmary of Baltimore City, 
Md., 73 Atl. 151. 
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113. Remainders—Rights of Remainderman.— 
A contingent remainderman may maintain a 
bill against the life tenant to enjoin future 
waste.—Ohio Oil Co. v. Daughetee, Il, 88 N. E. 


818. 
114. Sales—Acceptance.—In case of an exe- 
cuted sale, the buyer may accept, though the 


goods do not comply with the warranty, and re- 
cover damages for the breach.—Davidson Bros. 
Co. vy. Smith, Iowa, 121 N. W. 503. 


115. Sheriffs and Constables—Trespass of Con- 
stable.—Sureties on a constable bond are not 
liable for trespasses committed by him not un- 
der color of office or in the line of his official 
duty.—-Gomez y. Scanlan, Cal., 102 Pac. 12. 

116. Specifie Performance—Mutuality of 
Agreement.—Specific performances will be 
granted at the suit of one who did not sign the 
contract, against the other party who did sign 
it.—Flegel v. Dowling, Or., 102 Pac. 178. 

117.——Verbal Contract.—A contract of the 
sale of land, by an agent without authority in 
enforceable only when there has 
substantial part performance.—Thomas 
121 N. W. 630. 





been a 
v. Rogers, Minn., 

118. Street Railroads—Care Required in Oper- 
ating.—A motorman must have his car under 
better control at a street corner where pedes- 
trians usually. cross than in the middle of the 
Block.—United Rvs. & Electric Co. of Baltimore 
v. Carneal, Md., 72 Atl. 771. 

119. Contributory Negligence.—While it 
was the duty of one to avoid a collision with an 
approaching street car if he saw it, even though 
it was running at an excessive rate of speed, he 
was only bound to look far enough along the 
street in approaching the crossing to discover a 
ear which was approaching at a lawful rate of 
speed.—Doherty v. Des Moines City Ry. Co., 
Towa, 121 N. W. 6909. 

120. Subrogation—Surety.—The 
subrogation applies to all persons upon whom 
there is a fixed liability, whether as surety, ac- 
ceptor, or euvarantor, to pay a debt which the 
princival debtor ought to pay.—Wallace vy. Jones, 
Md., 72 Atl. 769. 

121. Taxation—Inheritance Tax.—Beneficiaries 
in deed of settlement held subject to inheritance 





doctrine of 


tax.—In re Douglas County, Neb., 121 N. W. 
593. 
122. Trusts—Statute of Frauds.—A convey- 


ance upon an expressed consideration with the 
uses declared in favor of the grantee is protect- 
ed under the statute of frauds from attack by 
oral proof on the part of the grantor.—Lake v. 
Weaver, N. J., 73 Atl. 62. 


q 123. Vendor and Purchaser—Breacly of Con- 
tract.—Where the vendor voluntarily extends 


the time for making deferred payments, and 
then sells the premises to a third person. the 
vendee is entitled to recover all the payments 
made.—Eby v. Larkin, Wash., 102 Pac. 236. 

124. Waters and Water Courses—Obstructing 
Flow.—Injunction will lie to restrain landown- 
ers on one side of a stream from maintaining a 
levee whereby flood waters of the stream are 
made to overflow lands of others on the opposite 





side.—Town of Jefferson v. Hicks, Okl., 102 
Pac. 79. 
125. Wills—Construction.—In construing a 


will, the law leans in favor of an absoute, rather 
will, the law leans in favor ofan absolute, rather 
than a contingent, interest.—In re Prasser's 
Will, Wis., 121 N. W. 643. 





